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. Two Jail Terms 
For One Offense 
Held Within Law 


Supreme Court Rules State 
and Federal Court May 
Both Try Man on 
Liquor Charge 


Insurance Case Sent 
Back to Lower Court 


Direct Appeal From District 
Judge in Oregon Called 
Outside of Proper 
Procedure. 


The Supreme Court of the United 
States convened at noon November 1, 
1926, and after handing down two deci- 
sions of the court, announcing the orders 
of the court, admitting applicants to 
practice and hearing motions, the court 
recessed until November 22, 1926. 

The full text of these two deci- 
sions will be found on page 15 of 
this isstie. 

The following members were present 

n. the court convened: The Chief Jus- 

- tice, Mr. Justice Holmes, Mr. Justice Van 
Devanter, Ma Justice Byvaddeis, Mr. Jus- 
tice Sutherland, Mr. Justice Bytler, Mr. 
Justice Sanford and Mr. Justice Stone. 

State’s Rights Involved. 

In Doras et_al., Plaintiffs in Error, v. 
State of Louisiana, brought to the Su- 
preme Court of the United States from 
the Supreme Court of Louisiana, under 
Section 237, Judicial” Code, as amended 
by the Act of February 13, 1925, the 
power of the State to prosecute and pun- 
ish an accused for the same acts for 
which he is under indictment in a Fed- 
eral District Court was considered. 

The highest court of the State had 
overruled pleas asserting that the State 
court was without authority to entertain 
an accusat@4n involving the manufacture 
of liquor, betause the acts charged con- 

= offehges against the United 


(Continued on Page 15, Col. 1.) 


Canadian Exports 
Of Pulp Show Gain 


Increase in Shipments of Paper 
Also is Reported to Depart- 
ment of Commerce. 


The Paper Division of the Depart- 
metn of Commerce, on November 1, an- 
nounced that Canada’s exports of pulp 
and paper, a trade mounting an annual 
total of well over $100,000,000, is show- 
ing a decided increase. The,-full text 
of the Division’s report covering the 
first nine months of 1926 follows: 

Exports of both plup and paper from 
Canada during the first nine months of 
the current year totaled $127,090,721 
as compared with $111,519,865 during 
the same period in 1925, according to 
figures published by the Canadian Pulp 
and Paper Association. The figures 
show an increase jn value of exports 
of pulp of 12 per cent and in paper 
exports of 15 per cent over shipments 
made during the corresponding period 
in 1925. The bulk of the paper ship- 
ments, as usual, consisted of newsprint 
paper which totaled 1,262,340 tons, 
valued at $83,192,275, an increase in 
quantity of 25 per cent and in value 
of 16 per cent over the first three 
quarters of last year when they totaled 
1,017,500 tons, worth $71,713,472. 
Next in importance to newsprint paper 
were shipments of sulphite pulp, valued 
at $22,308,112. 

The heaviest gains inv 1e@wsprint were 
registered in shipments to the United 
States, which increased from %70,665 
tons to 1,188,146 tons, or by 22 per 
cent. Notable increases also occurred 
in shipments to the Cuban, South 
African, Australian, and New Zealand 
markéts. Approximately 80 per cent of 
the total shipments of wood pulp went 
to the United States. 


Seasonal Tariff Proposed 
On Vegetables for Canada 


_ Lynn W. Meekins, Trade’ Commis- 

sioner at Ottawa, has just reported to 
the Department of Commerce that 
Canadian interests are seeking a 
seasonal specific tariff on. certain fruits 
~_ vegetables imported into that coun- 
ry. 

The Canadian Horticultural Society 
has made formal application to the Ad- 
visory Board on Tariff and Taxation for 
a seasonal tariff on fruits and vegetables 
imported into Canada, and for specific 
duties instead of present ad (icaies 
rates on certain products. 

Higher protection is sought on 11 
fruits and 26 vegetables, and in each case 
specific rates are proposed for periods 
varying from 2 to 12 months. Dealers 
and consumers will be given opportunity 
to present their views to the board be- 
fore any recomendation is made to the 
Government. 


f 


In his report, Mr. Meekins states: | 








Entered as Second-Class Matter March 4, 1926, at the Post 
Office, Washington, D. C., Underthe Act of March 3, 1879. 


Kindergarten School 
Is‘Subject of Survey 


Bureau of Education Declares 
System in Most Cities Is 
Generally Efficient. 


The Bureau of Education, Department 
of the Interior, has just made public an 
extensive report of a study on “The Kin- 
dergarten in Certain City School Sur- 


veys.” The survey was conducted by 
Mary G. Waite. 


The report is a compilation of informa- 
tion gathered in various cities through- 
out the country. The plan and scope of 
the study is set forth in a statement by 
the Bureau, which follows in full text: 


Numerous requests concerning stand- 
ards and practices of kindergarten pro- 
cedure have been received from super- 
intendents, supervisors, teachers, and lay- 
men interested in education. These re- 
quests indicate a desire to know what 
phases of kindergarten education are be- 
ing criticized or commended, and also 
what standards and policies are being 
suggested for kindergarten education. 


Recommendations found in the sur- 
veys examined were made to meet spe- 
cific conditions in local institutions. They 


[Continued on Page 2, Column 1.] 


Trade Complaint Against 
Publication Dismissed 


The Federal Trade Commission an- 
nounced, on November 1, the dismissal of 
its complaint against the Pictorial Re- 
view Company, of New York, charged 
with using contracts containing restric- 
tive clauses. The respondent, according 
to the Commission, stipulated that it had 
abandoned the use of such contracts. The 
full text of the announcement follows: 


The Federal Trade Commission has dis- 
missed its complaint against the Pictorial 
Review Company upon filing by respond- 
ent of a verified statement of facts in 
which the company stipulates that it has 
abandoned the use of the contracts con- 
taining the restrictive clauses which are 
the basis of the charges in the complaint. 





Executive and Judicial Branches of ‘the Government 


Canal Passages 
At Panama May 
Set New Record 


Average for 1926, if Kept 
Up, Will Give Total of 
5,900 Transits, Says 
War Department. 


The Department of War on Novem- 
ber 1 predicted a record year for the 
Panama Canal in 1926 if the number of 
transits and the volume of tolls shown 
during the first nine and a half months 
is maintained until December 31. 

The heaviest year to date was 1923, 
with 5,037 ships passing through the 
canal, but if the present rate is main- 
tained, 5,500 will have made the transit 
in 1926. 

The full 
follows: 

During the first 15 days of October, 
225 commercial vessels and 8 small non- 
seagoing launches transited the Canal. 
Tolls on the commercial vessels aggre- 
gated $1,013,171.31, and on_ the 
launches’ $53.70, or a total tolls col- 
lection of $1,013,225.01. 

Daily Averages Given. 

The daily average number of transits 
of commercial vessels for the month was 
15, and the daily average tolls collection 
$67,544M44. The average amount of 
tolls paid by each of the commercial 
transits was $4,502.98, as compared with 
$4,563.25 for the first 15 days of Sep- 
tember. 

The largest calendar year’s traffic in 
the history of the Canal was in 1923, 
when 5,037 commercial vessels transited 
the Canal, paying $22,966,838.18 in 
tolls. Should the present volume of 
traffic be maintained for the remaining 
months of the present calendar year, 
based on daily averages for the first 916 
months, total transits for the year would 
aggregate approximately 5,500, with 


text of the announcement 


[Continued on Page 8, Column 7.] 
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Grain Exports Drop 
In Week Up to Oct. 31 


Shipments. Total 4,074,000 
Bushels, 3,300,000 
Being Wheat. 


The weekly report on grain and flour 
exports from the United States, ap- 
nounced November 1 by the Department 
of Commerce, shows that 4.074,000 
bushels of grains were shipped from the 
principal ports of the United States in 
the week ending October 30. Shipments 
in the preceding week totaled 4,891,000 
bushels, and in the corresponding week 
of 1925, they were 2,733,000 bushels. 

Of the shipments, 3,300,000 bushels 
were of wheat. 

Canadian grain exports in the week 
amounted sto 962,000 bushels, as com- 
pared with 1,417,000 bushels the preced- 
ing week. 

United States wheat flour in transit 
in the week amounted to 90,000 barrels, 
as compared with 366,000 barrels the 
preceding week and 245,000 the samé 
week of 1925. 


Rules Issued on Packages — | 
To Be Mailed to Russia 


W. Irving Glover, Acting Postmaster | 
General, has announced that parcel post | 
packages not forwarded for commercial | 
purposes and containing only such | 
articles as have been given sanction 
will be admitted into the Union of 
Socialistic Soviet Republics without a 
permit from the People’s Commissariat 
for Commerce. 

The Russian postal authorities, Mr. 
Glover was advised, consider as articles 
for commercial purposes those sent by | 
a commercial firm to another com- 
mercial firm, those sent by an individual 
to a commercial firm, from a com- 
mercial firm to an individual and those 
parcels having the character of a col- 
lective shipment intended 
persons. 


for several 


nouncement will be printed in the 
issue of November 8. 


The full text of Mr. Glover’s an- | 





Aeronautics 


Navy Department announces practi- 
cally every enlisted man in navy has 
applied for flight training course, but 
that only men of chief petty officer 
caliber will be considered. ‘ 

Page 5, Col. 6 

War Department consulted by De- 
troit delegation on establishment of air- 
port in their city. 


Germany and France approve air 
service between Berlin and Paris. 
Page 5, Col. 2 


Agriculture 
Average advance of 5 cents per 100 
pounds reported in price of timothy 
seed during two weeks ended October 
23. Exports for period reported as 
544,700 pounds: “ 
Page 4, Col. 7 
Agricultural population of Germany 
reported to have shrunk from. 64 per 
cent to 35 per cent. — 
Page 3, Col. 7 
Survey being made by Department 
of Agriculture to learn views of boys 
and girls on farm life. 
Page 4. Col. 4 
Germany plans to colonize indigent 
farmers on sparsely ‘settled agricul- 
tural lands. 
Page 4, Col. 6 
Department of Agriculture economist 
returns from investigation of farming 
conditions. 
Page 4, Col. 5 
Seasonal tariff .rates proposed on 
fruits and vegetables imported by 
Canada. 
Page i, Col. 1 
Department of Agriculture has 55 
Chinese and Japanese persimmons on 
display. 
Page 16, Col. 2 
Decrease reported in exports of po- 
tatoes. 
Page 4, Gol. 2 
Department of Agriculture makes 
report on egg standardizations. 
Page 4, Col. 1 
Russian grain procuring in excess of 
movement at same time last vear. 
Page 4, Col. 4 
Increased production of butter re- 
flects benefits of late summer rains. 
Page 4, Col. 2 
Liverpool market reports decrease in 
apple prices. 
Page 4, Col. 3 
Decline reported in grain exports for 
week ending October 30. 
Page 1, Col. 4 


Automotive Industry 


Copper cylinder head for internal 
combustion engines, and which is said 
to increase power and compression, is 
invented in Germany. 


Banking 


Members banks of Federal Reserve 
system report. drop of $62,000,000 in 
loans and discounts in week ending 
October 27. 





Page 5, Col. 7 


Page 9, Col. 





Page 5, Col. 5 


Department of Commerce receives 
report on growing independence of for- 
eign capital observed in Canada. 

Page 9, Col. 2 

Treasury Department reports 38,346,- 


in October Page 1, Col. 6 
Poland limits interest rate banks may 
charge. 
Page 9, Col. 5 
Daily statement of the condition of 
she United States Treasury. 
Page 9, Col. 6 
Increase reported in Indian currency 
reserve. ; 
Page 16, Col. 2 
National Bank changes. 
Page 9, Col. 7 
Foreign exchange rate. 
Page 9, Col. 6 
See “Court Decisions,” “Railroads.” 


Bankruptcy 


See E 
\ 


“Court Decisions.’ 


Books-Publications 


Publications issued by the United 
States Government. 
Page 14, Col. 5 


Commerce-Trade 


Two additional consular officers, on 
leave, announced as available for con- 
ferences as to business conditions in 
their districts. 


| 
| Page 8, Col. 2 
| Commodity analysis by the Depart- 
ment of Commerce shows increase in 
exports of finished products during 
September. 
Page 4, Col. 4 
Mexican reported as much pleased 
wit elevators of United States man- 
ufacture. 
Page 16, Col. 7 
September index of production and 
commodity prices. 
Page 8, Col. 2 
Congress 
Witnesses reported dodging sub- 
| poenas to avoid.testifying at Senate 
a of Arizona Senatorial 
| 


primaries. 
Page 16, Col. 1 


Construction 


Bureau of Standards develops ap- 
paratus for measurement of workability 
of concrete mixtures. 

Page 5, Col. 8 


rations 


Federal Trade Commissioner says 
Government control of corporations 
soon will be an unavoidable issue before 
the country. 


Cotton 


| 
| . 
Chairman of the President’s Cotton 


Corpo 


Page 8, Col. 3 


Committee declares Southern States 
have planned to raise funds to carry 
cotton strplus in storage until next 
year. 

Page 1, Col. 7 


‘Court Decisions 
| Circuit Court of Appeals finds ship- 


000 coins, valued at $13,666,150, minted * 


ary of All New 


I ndex-Summ 


to employes out of profits made on each 
vessel it built cannot escape obligation 
because of failure to carry out pro- 
gram, and holds that offer of bonus was 
an implied contract and as such bind- 
ing on the employer. 
Page 10, Col. 1 
Circuit Court of Appeals holds Rail- 
way Mail Association a mutual benefit 
insurance society, liable for policy on 
member delinquent in dues because it 
failed to show policyholder had been 
notified of assessment. ~ 
Page 6, Col. 2 
Circuit Court of Appeals affirms de- 
cision, holding that man who trans- 
ferred property to fiancee, to prevent 
its possible seizure by his creditors, 
cannot recover property through suit 
in equity. 
Page 12, Col. 1 
Cirewit Court of Appeals, holds suit 


| for damages against railroad properly 


; and holds plaintiff must retain burden 


| 
| 


removed to Federal court on ground 
that plaintiff was citizen of South Caro- 
lina and petitioner a corporation of 
Virginia. 
Page 13, Col. 1 
District Court rules lower court did 
not err in requiring witness to answer 
on cross-examination regarding previ- 
ous conviction on violation of liquor 
laws. 
Page 12, Col. 4 
District Court orders return of stocks 
and bonds, seized as alien property, to 
two American owners on finding bene- 
ficial ownership did not xest in Ger- 
man corporation as charged. 
a “Page 7, Col. 2 
Cireuit Court of Appeals affirms re- 
jection of amendment to plea raising 
point of trade practice in interpretation 
of contract, where terms of contract 
have been interpreted by court. 
Page 7, Col. 1 | 
Circuit Court of Appeals holds pro- 
visions of Workmen's Compensation Act 
of Louisiana can be enforced in Federal | 
courts when injury occurred in Louis- | 
jana. 





Page 11, Col. 2 | 
Circuit Court of Appeals denies right | 
of District Court to appoint “referee in | 
bankruptcy as special master” to take | 
proofs and report evidence with find- 
ings. : 
Page 13, Col. 5 
Cireuit Court of Appeals renders 
judgment against Shipping Board for 
commission due for finding buyer for 
ships subsequently requisitioned. 
-Page 12, Col. 5 
Circuit Court of Appeals affirms dis- 
missal of case against insurance firm 


of proof it assumed at earlier trial. 
Page 7, Col. 7 | 
Cireuit Court of Appeals rules that 
contract implies completion of work in 
reasonable time, and affirms judgment 
against contractor for delay. 
Page 11, Col. 1 
Circuit Court of Appeals holds proper | 
assessment made in tax case on deter- | 
mination of income. 





Page 6, Col. 1 
Circuit Court of Appeals holds bank 


4 building company which promised bonus ! responsible for participation of bank ' 


j 


s Contained in Tod 


Jersey Central 
Files Protest on 
Tentative Value 


Brief to I. C. C. Says Figures 
In Report Are Too Law 
and Asks Raise to 


$234,996,653. 


The -Central Railroad, of New Jersey 
has just filed with the Interstate Com- 
merce Commission a brief on its protest 
against- the commission’s tentative vai- 
uation of the company’s property. The 
railroad claims a final value of $234,-, 
996,653, as against the $162,659,531 al- 
lowed in the tentative report. Of the 
difference, some $14,000,000 is in the 
items going to make up the cost of re- 
production of road and some $13,000,000 
is in the land account. 

“It may be stated without qualifica- 
tion” the brief says, “that there is no 
sum stated in the tentative which indi- 


cates, in even a remote way, the value of | 


protestants’ properties as of June 30, 
1918,” and that “the omissions and un- 
derstatements in this tentative valua- 
tion are so numerous and substantial 
that an upward revision of tf Bureau’s 
recommendations is unescapable, 
that such! revision should be reflected in 
the Commission’s final value. In addi- 
tion the final value should reflect such 
increase as may be required by a revised 
pricing of the additions and betterments, 
at least, between 1914 and 1918, and by 
a revision upward of allowance for ‘other 
values and elements of value.’ ” 

The brief states that it was prepared 
with a view to avoiding, so far as possi- 
ble, a review of the “many long-standing 
controversies as to principles and meth- 
ods to be employed in railroad valuation, 
and to deal only with the substantial is- 
sues of fact peculiar to the valuation of 
this carriers’ property under section 
19a.” 


gies 


official in defrauding of depositor. 
Page 10, Col. 4 
See “Customs,” “Supreme Court.” 


Customs 


Customs Court reduces duty on bo- 
beches for decorative purposes. 
Page 13, Col. 7 
Customs Court reduces duty on glass 
tubing. ’ 
Page 6, Col. 7 
Customs Court reduces duty on cot- 
ton damask table cloths. 
Page 6, Col. 7 
Customs Court reduces duty on glass 
battery jars, 
; Page 6, Col. 6 


Education 


Secretary of Interior issues invita- 
tions for Pan Pacific Conference on 
Education, Rehabilitation, Reclamation 
and Recreation, to be held at Honolulu 
in April, 1927. 

Page 4, Col. 7 

Dr. Thomas Parran, Jr., Assistant 
Surgeon General, Public Health Service, 
describes the work of the Division of 
Venereal Diseases. 

Page 16, Col. 3 

Bureau of Education gives out re- 
port of survey on kindergarten schools 
throughout country. 

Page 1, Col. 2 

New York State school children to be 
mmunized against diphtheria. , 


Page 2, Col. 6 
Foodstuffs 


\Increase reported in September ex- 
ports of butter oleomargarine, cheese 
and condensed milk, over same month 


and | 





a 


1925 and 94 skins in 1924, all to be 
sold at public auction. 


y's Issue 


Treasury t 
drawback allowance on fur skins which 
have been cleaned. 

Medical Director of the Veterans Bu- 
reau issues order requiring complete 


Furniture 


furniture company with misrepresent- 
ing wood in chaifs as walnut and ma- 
hogany. 


for making furniture. 
Gov't Personnel 


cline of 421 
executive branches of the Government 
in September. 


attache to five Central American re- 
publics. 


twenty-fifth afiniversary December 4. 





Coin Minted in October 
Valued at $13,666,150 


Mint Produced During Month 
450,000 Pieces of Silver 
for Peru. 


The Office of the Director of the Mint, 
Department of the Treasury, ig its regu- 
lar monthly coinage statement for Octo- 
ber, ‘issued November 1, disclosed that 
total domestic coinage minted last month 
aggregated 38,346,000 pieces with a value 


of $13,666,150. 
This total was about 1,000,000 above 


‘the number of coins minted and approx!- 


mately $11,000,000 in excess of the coin- 
age valuation for September. : The fig- 
ures for September were 37,462,030 and 
$2,875,935, respectively. 

Double eagles minted in October totaled 
575,000 pieces with a value of $11,500,- 
000, and constituted the entire gold out- 
put. Silver output amounted to 11,668,- 
000 pieces with a value ¢ J 
Production of minor coin—five 
nickel and one cent bronze—amounted to 
26,103,000 pieces with a value of $594,750. 

The mint also produced 450,000 pieces 
of silver for Peru. 


cent 


Furniture Firm Accused 
Of Misrepresenting Chairs 


Federal Trade Commission has 
issued a complaint against the 
of Tacoma, 
titive trade 


The 
just 
Northwest Chair Company, 
Wash., charging unfair compe 
practices. 

The commission’s complaint alleges the 
concern in its trade literature falsely 
designates 
“mahogany 
of woods other than U 
any. Respondent’s practices, the com- 
plaint charges, tend to injure and preju- 
dice its competitors. 

Notice is given in the complaint of a 
hearing in the case by the Commission 
in Washington, D. C., on November 3. 

To be continued in the issue 7 

November 3. 


” when the chairs are made 


Page 16, Col. 6 


Department eliminates 


Page 6, Col. 7 


Federal Trade Cé&mmission charges 


Page 1, Col. 6 
Red alder wood reported in demand 


Page 4, Col. 5 


Civil Service Commission reports de- 
in civilian personnel of 


; Page 1, Col. 7 
Maj. A. W. Bloor assigned as military 


Page 5, Col. 4 


Bureau of Standards to celebrate 





Page 5, Col. 6 
Daily decisions by the General Ac- 


counting Office. 


Page 14, Col. 4 
Orders issued to the personnel of the 


War Department. 


Page 14, Col. 5 
Orders issued to the personnel of the 


of $1,571,400. | 


walnut and mahog- | 


last year, but decreased noted in ex- 


ports of eggs, evaporated milk and dry | 


milk. 
Page 4, Col. 6 
See “Agriculture.” 4 


7 a . 
Foreign Affairs 

Continuation of text of final act of 
conference of nations signatory to 
World Court, recommending individual 
identic replies to United States’ reser- 
vations. 

Page 3, 
Department of State makes protest 


| against Cantonese government’s plan to 


zollect custom’s surtax. 
Page 3, Col. 4 
Chinese merchants reported as com- 
placent despite political and military 
upheavals. 
: Page 8, Col. 1 
Senator Uriza assumes presidency 
of Nicaragua and calls extraordinary 
session of Congress. 
Page 1, Col. 7 
“Court Decisions.” 


Forestry 


Department of Interior plans enlarg- 
ing Ouachita National Forest in Ar- 


See 


kansasyby inclusion of 97,443 additional 


acres. 
Page 4, Col. 3 


Fur Industry 


United States’ share of fur seals 
taken by Japan reported as 87 skins for 


Col. 5 


Navy Department. 
Page 14, Col. 5 


Y * Y 
Gov't Survey 
Dr. Thomas Parran, Jr., Assistant 
Surgeon Geneyxal, Public Health Service, 
| describes the work of the Division of 


Venereal Diseases. 
Page 16, Col. 3 


Home Economics 


Chief of Bureau of Home Economics 
| tells what qualities are generally re- 
quired in good apple pies. 

Page 2, 





Col. 7 


Insurance 


See “Court Qecisions,” “Supreme 


Court.” 


International Law 


Continuation of text of final act of 
conference of nations signatory to 
World Court, recommending individual 
identic replies to United States’ reser- 
vations. 

Page 3, Col. 5 

Great Britain reported as obtaining 
right of optional termination of com- 
mercial treaty with Spain on April 23, 
1927. 

Page 3, Col. 7 
. Copies of treaties deposited with 
League of Nations secretariat. 
Page 3, Col. 4 
[CONTINUED ON PAGE THREE.] 


its chairs as “walnut” and | i 
States thus pledging themselves were 


| the 


| partments 


| 192; 





| Advisory Committee 


PER. 
COPY a 


PRICE 7 CENTS 


CottonSurplus 
Will Be Carried © 
By Own States’ 


| Eugene Meyer Says Money Is 


Already Being Raised to 
Put 4,000,000 Bales 
In Storage. 


Total of $16,000,000 
Will Be Subscribed 


Quota of North Carolina Now 
In Hand, With Farm Loan 
Banks All Ready to 
Render Aid. 

Eugene Meyer, Jr., Chairman of the 
President’s Cotton Committee, who, with 


A. C. Williams, of the Farm Loan Board, 
has just completed an inspection tour of 


| the South, stated orally on November 1 


that arrangements have been made for 
financing the storage of the entire cotton 
surplus, amounting to 4,000,000 bales, 
through the organization of cotton 
finance corporations in the South. 

In all the cotton States of the South, 
Mr. Meyer said, the finance corporation 
plan of relieving the cotton depression, 
due to an over production, was enthusias- 
tically received, and each State pledged 
itself toward raising funds for the estab- 
lishment of such corporations. The 


North Carolina, South Carolina, Georgia, 
Alabama, Louisiana and southern Mis- 
sissippi, for $1,000,000 each; Texas, $5,- 
000,000; Memphis corporation of $2,750,- 


| 000, for northern Mississippi; $2,500,000 


for eastern Arkansas, Tennessee, south- 

eastern Missouri, Kentucky and Okla- 

homa; $1,250,000 for western Arkansas. 
North Carolina Oversubscribed. 

_ The North Carolina finance corpora- 

tion, Mr. Meyer stated, already has been 

oversubscribed. This information was he 


aya 


Continued on Page 16, Col. T. 


See: 


Executive Branches 


Decline of 421 Shown in Civil- 
ian Employes at Capital 
in September. 


The Civil Service Commission an- 
nounced November 1 that the total num- 


| ber of civilian employes of the executive 
| branches of the Federal Government in 


the District of Columbia on September 
30 wass59,849. During the month there’ 
were 1,266 separations from the service 
and 845 additions, showing a net loss of 
421 employes. r 


The Department of the Treasury lost 


| the greatest number of workers during 


that period, net separations being 119, 
which reduced the department personnel 
in the District to 14,358. This depart- 
ment also was shown in the statement 
to have the greatest number of civilian 
employes in Washington among the ex- 
ecutive departments. F 

The Department of the Navy now has 
second largest civilian personnel, 
with a total of 5,138. The Department 
of the Navy made a net gain of 40 em- 
ployes during September, and with a loss 
of only seven, was among the offices 
showing the least loss. The other de- 
and independent  establish- 
ments follow: 


Agriculture, 4,748; Veterans’ Bureau, 


| 4,489; Commerce, 4,421; War, 4,319; Gov. 
; ernment ..Printing Office, 4,079; Post Of- 


fice, 8,897; and Interior, 3,578;-the White 
House, 43; Justice, 775; Labor, 642; 
Smithsonian Institution, 498; Interstate 
Commerce Commission, 1,354; Civil Serv- 
ice Commission, 321; Bureau of Effi- _ 
ciency, 48; Federal Trade Commissigt, 
313; Shipping Board, 805; Alien Prop- 
erty Custodian, 244; Tariff Commission, 
Employes Compensation Commis- 
sion, 68; Federal Board for Vocational 
Education, 73; Panama Canal, 78; Pub- 
lic Buildings and Public Parks of ‘the 


| National Capital, 2,323; General Account- 


ing Office, 1,974; Railroad Administra- 
tion, 96; Commission of Fine Arts, 2; 
War Finance Corporation, 52; National 
for Aeronauties, 
23; Federal Reserve Board, 185; Board 
of Tax Appeals, 109; Board of Media- 
tion, 34. 


Senator Uriza Assumes 
Presidency of Nicaragua 


The Depariment of State has received .~ 
word that Senator Uriza, the second 
Presidential designate, has been le. 
temporary president of Nicaragua ahd 
has issued a call for an e rdinary 
session of the Constitutional Congress. 
be held within the next 15 days. 

This was stated orally at the Depa 
ment of State November 1 when the 
port of the resignation of General Bilis 
ano Chamorra as provisional preside 
was Confirmed. Following the callin 
the Congress, it is expected that an 
tion will be held and a constit 
president will assume office. 
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Education 
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Cindergarten Plan 
"Surveyed and Held 
- Generally Efficient 


Bureau of Education Tells of 
- Shortcomings Found in 
Study of Schools in 
Many Cities. 


{Continued From Page 1.) 
P@ee of value for other communities to 
‘the extent to which similar conditions 
exist in these communities. Therefore, 
“® composite statement of survey find- 
“ings should be of help in judging the 
value of kindergarten procedures in any 
community. 

Because of the variety of information 
“desired by superintendents, supervisors, 
-principals, .teachers, and laymen, who 
are interested in kindergarten education, 
as comprehensive a study as possible has 
been made of the relevant suggestions 
and comments found in surveys of pub- 
lic school systems. It was not possible 
to include in the analysis all problems 
connected with the administration of 
kindergartens. Such phases as statis- 
tics, salaries, costs of maintenance and 
equipment have not been considered, as 
in most surveys these items are incorpo- 
rated in the statements for the elemen- 
tary schools as a whole. 

The surveys studied were selected be- 
cause (1) they spread over a long 
period of time (1915-1924); (2) they 
discuss the work done in many parts of 
the country; (3) they present problems 
whieh arise in places varying in size and 
in community interests; and (4) they 
were made by leading educators. . 

Most of these surveys covered entire 
city school systems. The survey of the 
kindergartens in Richmond, Ind, is a 

_ survey of the one department only. The 
survey of Hawaii.is included because the 
study of the educational situation on the 
islands was so largely a study of the 
work in Honolulu. 

Schools Held Generally Good. 

Almost every phase of kindergarten 
practice and administration has been 
severely criticized or strongly com- 
mended inthe surveys. Taken as a 

whole, there seems to be good reason 
to believe that the kindergartens of the 
country are conducted as efficiently as 
any other part of the school system. Cer- 
tain phases of kindergarten organization 
receive both critical and commendatory 
statements. 

Many kindergarten rooms are criticized 
because they do not meet modern stand- 
ards in regard to space, hygienic ar- 
rangements, or, furniture. Other rooms 
are commended’ because they fulfill these 
requirements and because they are beau- 
tiful. 

Kindergarten equipment is not consid- 
ered uptostandard unless it includes 


| year, according to a statistical report 
| received from the Health Organization 


| Asiatic territories and the Ukraine, led 


| world in the incidence of this infection, 
| with a total of 105,062 cases reported 


| notified during 


| per cent occurred in August, 
| ber, and October. 
| States 12 cities reported 54 deaths, the 


some physical apparatus, large building | 


materials, and suitable tools and supplies 
for woodwork, painting, and modeling. 
Definite recommendations are made 
with regard to such problems, as elimi- 
nating mass teaching and dividing 
classes into small groups, so that the in- 


struction given in them will more nearly | 


meet the needs of individual children; 
keeping records of the achievement of in- 
dividual pupils; providing better methods 
of promotion; studying the effect of kin- 
dergarten training on children’s progress 
through the grades; and unifying the 
work in kindergarten and primary 
grades. j 
Definite Objections Sought. 
Recommendations concerning the cur- 
riculum emphasize the need for a 
broader interpretation of the term and 
the establishment of definite objectives, 
with suggestions as to how they may be 
Reached. Comments 


dom given separately, but in connection 
with the problems of the curriculum as 
a whole. 

In the later surveys there is an even 
greater demand for those activities 
which will aid children in establishing 


good health habits, good language habits, | 


and good citizenship habits, as well as 
food thinking habits. The surveys 
which discuss these topics also emphasize 
the fact that successful attainment of 
these goals depends not only upon the 
kind of curriculum used, but also upon 
the ability of the teacher, the kind and 
amount of equipment available, and the 
guidance given teachers by the super- 
visor. 

While the amount of preparation that 
kindergarten teachers in charge of 
classes have received is equal to or 


teachers in the primary schools, it is 
often criticized as being narrow. A num- 
ber of surveys definitely state that 
kindergarten teachers should receive 
their training in an_ institution which 
recognizes kindergarten-primary teach- 
ing as a single problem. 

To do her best work, a teacher must 
continue her professional studies after 
leaving the normal or training school. 
So certain school systems are criticized 
for not providing opportunities for ad- 
vanced study or other means for 
fessional growth. 

Adequate supervision is considered nec- 
essary for professional growth and for 
continued successful teaching. This su- 
pervision should be given by one who 
has had broad educational advantages 
and a thorough  kindergarten-primary 
training. It is recommended that wher- 
ever possible one supervisor be put 
charge of both kindergarten and primary 


pro- 


type of education 

four and eight years of age. 
Kindergarten objectives, 

and equipment have been greatly modi- 


fied within recent years to give children | 


a beticr preparation for participating in 


| reported 64 deaths for a mortality rate 


| United States, 


; (20.8 per cent fatality) were notified dur- | 


on the different | 
Subjects of the course of study are sel- | 


in | 


curriculum | 


} 1925. 


| Cline in the typhoid fever prevalence with 


| tively, against 


| 455 cases and 


| paratyphoid 


| 100,000 inhabitants in Czechoslovakia in- 


| 1924 to 54.7 


| the Kast Central area where it was 8.75 
| per 100,000 


| enteric fever 
grades, so as to help develop a unified | 
for children between | 


In turn, the kindergarten has greatly 
modified the spjrit and organization of 
the primary grades. 

While kindergarten principles are 
widely accepted im theory, not all school 
authorities have been interested enough 
in prefirst-grade education to establish a | 
sufficient number of kindergartens to ac- 
commodate all the children of proper 
age for this type of education. The sur- | 
veys often recommend that principals, | 
supervisors and teachers should make | 
greater effort to have all children be- 
gin their school life in the kindergar-" 
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Public Health 


Civic Pride Relied on by Government in Campaign 


Kindergarten 


Survey 


Federal Aim Directed 


Head of Prohibition Umit Says 


Individual Violators Are 





ten. 


Gain in Prevalenee 
Of Enteric Fever Is 
Reported for 1925 


Soviet Uniom and Ukraine | 
Lead Other Nations of 
World in Number 
of Cases. 


Following is the twentieth of a 
series of articles based on statistics 
made public by the United States 
Public Health Service, dealing with 
the prevalence throughout the world 
of communicable diseases during 
1925. 

Statistical reports compiled by the 
health organization of the League 
of Nations at Geneva have just been 
received by the Public Health Serv- 
ice. These reports relate to world 
incidence of plague, cholera, yellow 
fever, smallpoar, typhus, relapsing 
fever, undulantét fever, dysentery, en- 
teric fever, malaria, influenza, en- 
cephalitis lethargicc, acute  polio- 
myelitis, cerebro-spinal meningitis, 
scarlet fever, diphtheria, measles, 
whooping cough, leprosy, trachoma, 
anthrax, tuberculosis, and infant 
mortality of 1925. 

The United States Public Health 
Service has just been informed that | 
enteric fever, Kmown in the United 
States as typhoid fever, generally was 
more prevalent throughout the world 
in 1925 than it 





was in the preceding 


of the League of Nations at Geneva. 
The Soviet Union, exclusive of its 


the other independent countries of the 


for 1925. 
Forty-seven States Report. 
In the United States, 47 States 
1925, 48,318 cases of 
of which 22,368, or 46 
Septem- 
In the New England 


enteric fever, 


death rate per 100,000 population being 
2.42. In the Middle Atlantic States, 
16 cities reported 333 deaths, with a 
mortality rate of 2.95. 

The East North Central States, 14 
cities disclosed 163 deaths for a death 
rate of 2.22; while four cities of east 
South Central States reported 92 deaths 
with a mortality rate of 16.1. Eight 
cities in the West North Central States 
of 3.09. In the other sections of the 
the death rate was as | 
follows: West South Central States 103 


Pacific States, 7T2 deaths, rate 14.4. 
Canadian Deaths. 
In Canada, 1,985 cases with 412 deaths 


ing 1925, as against 2,229 cases with 445 
deaths (20 per cent fatality) during the 
previous year. 





A total of 6,739 cases of enteric fever | 
were reported in Mexico in 1925. In} 
Porto Rico, 794 cases were reported in} 
Cuba showed a considerable de- | 


2,023 cases in 1925 as against 3,122 in 
1924, The disease showed a higher in- 
cidence in 1925 in the Dominican Re- 
public, with 245 cases against 199 in 
1925. The number of cases and deaths in | 
the Canal Zone and in the cities of | 
Panama and Colon was 24 and 3 respec- 
29 cases and 25 deaths 
during 1924. 
Increase Is Reported. 

Reports from Uruguay gave 714 cases | 
with 263 deaths in 1925 as compared with 
196 deaths in 1924. In 
Chile, 1,396 cases with 147 deaths, or at | 
the rate of 10.5 per cent mortality was | 





| reported in 1925. 
greater than that received by the other | 


In Germany, 14 states reported 1,245 
and 2,462 typhoid fever | 
cases. In Prussia, the mortality rate | 
was 25,5 against 28.7 in 1924, while in | 
Bavaria the rates were 12.9 and 15.2 
respectively. 

The proportion of reported cases per 
creased from 39.6 in 1923 and 48.8 in 
in 1925, this being due to | 
epidemics in Slovakia and Sub-Carpa- | 
thian Ruthenia, the report stated. The 
worst affected area of Poland was the 
West Central, here the’ case rate per 
100,000 inhabitants was 65.31; the high- 
est mortality was, however, observed in | 


population. 
23,720 cases in 
1924. 


a Italy reported | 
1925 as against 27.108 in 


Japan Registers Decline. 
In Japan a_ total of 50,829 cases of 
was reported in 1925 as 
against 63,732 in 1924, Less cases have 
have been reported in 1925 than in 1924 
in Asiatic Russia and Japan, but more | 
cases were notified in Palestine, Iraq, Ko- 
reaand Java. In the Asiatic territories 
of the Soviet Union, 16,683 cases were | 
notified in 1925 as against 19,571 in the 





the activitics of a good primary school. | previous year. 


tioning on this basis. 
control and responsibility, its | 
field forces organized without regard to | 
their essential correlation with the field | 
forces of the Department of Justice, pro- | 
hibition agents throughout the United | 
States were being called upon every- | 
where to exercise the Federal police | 
And these | 


; ized 


| power in local police affairs. | 
agents were accepting the responsibility | 


| of all the business of the court. 


| this 


| forthcoming to organize an 


for Local Attention. 


Brig. Gen. Lincoln C. Andrews, 
Assistant Secretary of the Treasury 
Department, outlined the aims of the 
Federal Government regarding en- 
forcement of prohibition, in an ad- 
dress before the American Academy 
of Political and Social Science, in 
Philadelphia. 

In the installment of his address 
printed in the issue of November 1, 
Brig. Gen. Andrews sketched the 
history of the present prohibition 
law, in its formulative course, and 
discussed -the relative enforcement 
powers of the Federal Government 
and the individual States. 

The address concludes as follows: 
The citizens of the country generally, 

thoughtlessly, and thus inconsistently 
with their inherent conceptions of the 
functions of Government, tacitly and per 
haps unconsciously relieved their own 
civic officers from their responsibilities, 


and looked to the national law in Fed- | 


eral hands for the enforcement of prohi- 
bition. Everybody looked to Washington, 


and placed the responsibility for law en- | 
forcement upon the Federal Government | 


—and fortunately for the law’s success, 
the Federal Government was 
this responsibility. 

When I took office last year I found 
the Prohibition Unit organized and func- 
Highly central- 
in 


and arresting these petty law violators. 

In many jurisdictions this resulted in 
overwhelming the offices of the District 
Attorneys and clogging the Federal ju- 
dicial machinery with thousands of 
petty police cases, not infrequently to 
the disgust of the Federal bench and 
the discouragement of the 
Attorney 

More important even than this moral 
effect was the consequent demoralization 
Already 
crowded with business resulting from 
the ever increasing number of Federal 
laws to be enforced, that promptness 
and certainty of trial and punishment 
so essential to successful law 


being reflected in a growing disrespect 
for law on the part of all law violators. 


Tells of Resentment 
Against Enforcement 


Perhaps the most interesting phase of | 


this development, and the most potent in 


of the National Prohibition Law, was the 


ernment 


police power on the part of the Federal 


: | agents within their own communities as 
deaths, rate 14.4; Rocky Mountain and | 


affecting their own individual privileges. 


This can be explained as thoughtless- | 


nes. Or perhaps it was the working of 
guilty consciences for neglecting their 
own responsibilities as citizens of self- 
governing communities who must neces- 


arily make and enforce their own regula- | 
| tions 


community welfare. 
thoughtlessness, 
or outraged 


for 
however, 
science 


Be it, 
guilty con- 
conception of 


democratic government, the reaction was | 


manifested far too often by law abiding 
citizens, both men and women, in wilful 
violations of the Prohibition Law. And 
manifestation, peculiar as it may 
seem, evidenced itself in previously dry 
States, as well as in thase that had never 
previdusly accepted State prohibition. 
The demand for beverage liquor was 
insistent and apparently quite indifferent 
to cost. Money and brains were quickly 
illicit traffic 


At Sources of Supply | 


To Enforce Dry Law,S 





accepting | 


District | 


enforce- | 
ment became an impossibility, and was | . 
Is Seen as Essential 


| with a fair hope of success. 
| back into the years of struggle toward 


its unfortunate effect upon the success | ponsibilities for 


fact that while the citizens generally | mands upon them 
accepted the idea that the Federal Gov- | 
should be responsible for the | 
enforcement of the law, they neverthe- | 
| less inherently resented this exercise of | 


| that 


| the 


in liquor to supply this demand wherever | 


it prevailed, and, keeping step with mod- 
ern economics, created further demand to 
keep it moving, and thus a new form of 
liquor business grew and throve. 


Says Nature of Business 


| Necessitated Bribery 


cess was necessarily conditioned to a 
great extent upon the bribery of officials 
charged with keeping law and order— 
a slimy trail of corruption in its wake. 
In the 
turned from their precarious livelihood of 


| so wherever its activities reached, it left | 


large cities the criminal classes | 


safe cracking, loft robberies, etc., to this | 


much more lucrative and far less danger- 
ous profession of bootlegging. Innumera- 
ble citizens, under the present prevailing 
urge for easy money, turned from lawful 
pursuits to engage in this lucrative busi- 
nes. It is even reported that farmers 


in certain localities are now measuring | 


their corn crop in gallons, 
in bushels. 

Meantime the criminal’s traditional fear 
of offending the Federal authorities was 
rapidly turned by experience in the slow- 
ness and uncertainty of punishment, 
to a contempt for this 
authority. It is this condition that we 
have been and are trying to correct in 
our effort to “Restore Respect for Fed- 
eral Law.” 

Faced with this problem 
forcement, and with these 
we had to answer these 


of Jaw en- 
conditions, 


same Federal ° 


questions: | 


rather than | 


| ganized forces 


“What 


“What have we got to do?” 
“How 


have we got to do it with?” 
shall we do it?” 

In determining upon our policy, or- 
ganization and procedure, two funda- 
mental considerations were governing. 
First, a realization of the fact that any 
law to be effective must be in reality 


| an expression of a standard of living 


generally accepted by the members of 
the community affected: which means 


| that this standard is already observed 


by the great majority of the community, 


| and written into a law only that it may 


be enforced upon the recalcitrant few 
by the police and court officers ap- 
pointed by the community to regulate 
and guard their social well-being. 


Education of Public 
Again Found Needed 


Applying this consideration to our 
problem, it required that the agencies 


| of social reform be induced to take up 
| again the task of education, so that the 
| numbers who observe the prohibition 
| laws may be materially increased, and 


the numbers who must be prosecuted as 
violators may be materially decreased. 
Expressed diffetently, this consideration 
meant that the prohibition laws must 
be popularized—both the laws and their 
administration must meet with more 
popular approval. 


The second consideration was that the 
responsibility; for the enforcement of 
the prohibition laws must be shared by 
Federal and local authorities. And this 
responsibility must be divided on clearly 
defined lines, so as to admit of definite 
objectives for both agencies, upon which 
they could concentrate their energies 
Looking 


the accomplishment of prohibition, 
realizing how until the Reed Amendment 
in 1917 the whole conduct of National 
Government, both legislative and judi- 
cial, had been to show a marked sym- 
pathy with the efforts of the States to 
regulate the use of liquor, and to co- 
operate with them in a helpful way; 
and looking at the present anomalous 
and directly contrary situation in which 
the States lay almost supine while the 
whole nation looked to the Federal Gov- 


| ernment for the success of prohibition; 


and realizing the inherent wrongness 
and unquestionable thoughtlessness of 


| this latter attitude, it seemed the only 


and the natural solution that the Fed- 
eral Government should undertake as 
its share to suppress the commercialized 
traffic in liquor, and thus prevent its 
introduction into the various communi- 
ties of the country in commercial 


| quantities, and that the States and com- 


munities should undertake as their share 
to suppress local violations with Fed- 
eral assistance where necessary. 


Divided Responsibility 


This policy was adopted and approved 
by the Administration. The Federal 


| forces are more and more concentrating 


their efforts upon this main objective, 
as the civic consciousness of the com- 
munities is again aroused to their re- 
self-government and 
Federal agents thus relieved from de- 
for the exercise of 
local police power. 

To me this division of responsibility 
seems so natural and so absolutely es- 
sential as not to require argument. It 


| is in keeping with the growing apprecia- 


tion on the part of thoughtful citizens 
modern tendencies toward highly 
centralized authority and _ responsibility 
in Washington are leading to dangerous 


| extremes. 


Consider for a moment the alterna- 
tive—the Federal Government accepting 
the full responsibility for enforcing the 
National Law in all the communities of 
the land. No one knows hw many 
policemen would be necessary, and how 
many Federal police courts would be 
required, ‘but the numbers certainly would 
be tremendous, and the political and 
social effects of their daily contact with 
intimate affairs of the citizens of 
the communities might easily be most 
disastrous to democratic institutions. 

In fact such a superimposed Federal 
police power is to my mind absolutely 


in Russia. Such a solution is predicated 
upon so false a conception of our Gov- 
ernment as to offend the very funda- 
mentals of our institutions, and I believe 
it could never be accepted by a thought- 
ful public. 

When his consciousness is stirred, the 
American citizen is still proud of his 
claim to the rights of self-government. 
This was happily illustrated last winter 
in the nation-wide protest against the 


Definitely an outlaw business, its suc- | Executive Order permitting the appoint- 


| ment of county police offcers as Federal 


agents. It was considered an invasion 
of the citizens’ sacred right to manage 
his own affairs through his own civil 
officials. 


Declares Civic Pride 
Has Only to Be Aroused 


This sense of civie responsibility and 


| pride in its employment still exists, and 


has only to be aroused, when the com- 
munities of the land will again accept 


| their responsibilities for law enforcement 


and 
out. 

We have therefore steadily gone ahead 
in the execution of this policy. The or- 
for reform have again 
taken up their burden, and are on a 


see that they are fatihfully carried 


| campaign throughout the country in an 
| effort to arouse the states and communi- 
| ties to a realization of the part they 


have to play, and the necessity of their 
playing it vigorously and promptly. 
Meantime the Federal agencies 


| 
| 


| forces which are engaged in 
|'up the industrial alcohol field, 


| unthinkable in America, and bad’enough | 


| almost impossible. 





| objective of the Federal forces, and will | 
| require special 
| attention for its elimination. 


| functioning of 


have | 


been reorganized on a plan of decentral- | 


ization, the Federal Judicial District hav- 
ing been used as the unit in order that 


an intimate and aetive teamwork may 


be established throughout all the field | phase of the Governmént’s function un, 


ays Brig. Gen. L. C. Andrews 
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Every Aid Is Pledged 


Legitimate Business 


New Law to Be Asked of Next 
Congress, However, Aimed 
at Permit Swindles. 


forces of the Department of Justice and 
of the Treasury Department. Our 
representatives have been instructed to 
share with the District Attorneys the 
making of such cases against law viola- 
tors as can be promptly and effectively 
prosecuted with the greatest effect for 
the common cause of law enforcement. 

The main objective of our energies 
is clearly defined to be the commercial- 
ized liquor. traffic in all its manifesta- 
tions. Our field forces are organized and 
our regulations made with the definite 
object of completely wiping out this 
traffic. The instructions to our field 
forces are to concentrate their efforts 
along specified lines looking to this end. 

Much energy, however, is dissipated 
by the continuing necess!ty of doing 
more or less local police work until the 
communities relieve us of this task. And 
I foresee that there will always be the 
need of rendering more or less assistance 
to state, county and municipal officers 
where local conditions are so unsatisfac- 
tory as to demand it. 


Efforts Being Aimed 
At Sources of Supply 

It has taken time to effect the neces- 
sary organization and lay the necessary 
legal groundwork for the accomplish- 
ment of this Federal function, but real 
progress is now being made. In practi- 
eal language, we have undertaken the 
elimination of the sources of supply for 
the organized liquor traffic, and the pros- 
ecution of the men who have organized 
and are conducting this traffic. These 
sources of supply are smuggling, the 
diversion of industrial alcohol, the illegal 
manufacture of real beer in old-time 
breweries, the diversion of medicinal 
spirits, the diversion of sacramental 
wines, and illicit manufacture in wild- 
cat distilleries and breweries. 

Thanks to our exective agreement with 
the British Government, and to the nego- 
tiation of treaties with our immediate 
neighbors, marked progress has already 
been made, and we are now confidently | 
looking forward to the day when the 
smuggling of liquor will be as completely 
done away with as we once did away 
with the slave trade. 

Thanks to the special appropriations of 
funds by Congress in June of this year, 
we have been able to organize special 
cleaning | 
steadily 
eliminating, one by one, the permittees 
who have engaged in illegitimate prac- 
tices, diverting alcohol to beverage uses. 
Great progress has been made already, 
and it is but a matter of time when 
all these permits will have been re- 
voked, and this source of supply of alco- 
hol entirely eliminated. 

Similarly for the supply of real beer, 
the same appropriation made possible 
the organization of a special force for} 
this work, and with the aid of addi- 
tional legislation requiring permits for 
manufacture of cereal baverages, we be- 
lieve that this source of supply will be 
absolutely controlled next season. 


New Law to Be Asked 


At Coming Congress 
While much has been done by regula- 


f 


. . , 
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Child 
Welfare 


New York Acts to ILmmunize 
Children Against Diphtheria 


The Bureau of Education, Department 
of the Interior, has annownced that the 
New York State Department of Edu- 
cation is taking steps toward immuniz- 
ing the State’s children against diph- 
theria. : 

The Bureau’s statement follows in 
full text: ‘ 

A systematic effort will be made in 
New York to immunize against diphthe- 
ria all children in the State up to 10 
}years of age. The movement is under 
the leadership of the State Department 
of Health in cooperation with medical 


| organizations of the State, and the State 


charities aid association. The move- 
ment involves a five-year program, and 
the work will be closely followed up by 
the medical inspection bureau of the 
State Department of Education. 

No effort will be made to deal with 
school children except through local au- 
thorities after parents have given their 
written consent for the administration 
of the treatment. 
der the National Prohibition Act. We 
have to administer this law through our 
permit system wherever it touches busi- 
ness and professions which use alcohol 
or spirits in their legitimate undertak- 
ings. Alcohol plays a vital part in many 
important industries, and it is the Gov- 





|tion with state, county 





tion to reduce the diversion of medicinal | 


spirits, the existing law which authorized | 
the owners of spirits to sell in an open} 


competitive market to wholesale and re- | 


tail druggists, and to other permittees, | pie 


has proven an insurmountable obstacle | 
to complete control and Congress will be 
asked at this session to pass remedial 
legislation which will make the control 
of medicinal spirits absolute. 

Great difficulty was found in the issu- | 
ance of sacramental wine, particularly to | 
the Jewish faith, where lack 
organization and discipline made control 
This was a prolific | 
source of supply. But a solution was 
finally arrived at, and the amounts of 
wine now issued for sacramental pur- 


poses are reduced to such an extent that | 


diversion to illicit’ traffic has become neg- 
ligible. 

There remains as a source of supply 
illicit manufacture in wild-cat distilleries | 
and breweries. As the other — sources | 
have been more and more controlled, the | 
traffic has turned more and more to this | 
final source. | 

Illicit distilling, whose product is | 
known as “‘moonshine,” has always been | 
practiced in a small way; but this prac- | 
tice has developed under the prohibition | 
law, and become more or less nation- 
wide. When used as a source of supply 
in quantities sufficient to justify an or- | 
ganized traffic, this must remain the | 


and close 
But where 
quantities are small, and for local use | 
and distribution only, these violators | 
must be definitely the objective of local 
law enforcement agencies. 


organization 


Individual Violators 
Held to Be Local Cases 


We are approaching here the phase of 
law violation where the individual citi- 
zen manufactures intoxicating beverages 
within his home for his own use. It is 
clear that it is impracticable ever to 
make this the object of Federal control. 


of church | 





Under our present conceptions of the 
democratic government, | 
this is clearly up to the communities | 
themselves as a matter affecting most 
intimately their community standards of 
living and ideals of social government | 
and welfare. | 

I must call your attention to one other 


ernment’s function to encourage legiti- 
mate industry. We have literally thou- 
sands of permittees more or less depend- 
ent upon the functioning of our Federal 
offices for the success of their business. 

Going back to the first of our two fun- 
damental considerations determining pol- 
icy and procedure, and regarding the 
consideration that the law must have 
popular approval in order that it may be 
successful, it is a definite part of our 
policy that we shall administer the law 
in a liberal, prompt and courteous man- 
ner, thus commending it to the popular 
approval. 

Determined efforts have been made to 
bring our personnel to a high standard 
of character and persomal conduct in 
office. All are enjoined to a scrupulous 
observance of law in both personal and 
official conduct. They are to be an ob- 
ject lesson in law observance and in re- 
spect for law. 


Every Aid Is Sought 
For Legitimate Business 

Wherever our functioms touch legiti- 
mate business, our officers are enjoined 
by promptness of action and fairness of 
judgment to make legitimate business 
feel that the Government is working with 
them for their success. In determining 
questions of general policy at headquar- 
ters, we are trying to impress the gen- 
eral public with the fairness and liber- 
ality of our judgment, to the end that 
existing resentments may be softened, 
and a better appreciation may be had of 
the law and its social and economic 
effects. 

To sum up, the Federal Administration 
is assuming that the peoples of these 
United States intend to carry on faith- 
fully under their present form of gov- 
ernment, and will willingly reassume 
their duties and responsibilities as citi- 
zens under self-government; and the Ad- 
ministration is therefore actively work- 
ing toward the day when the Federal 
Prohibition Unit, will be a dignified effi- 
cient organization engaged in the ad- 
ministration of the perznissive features 
of the law to the satisfaction of the busi- 
ness public concerned, and in the execu- 
tion of the enforcement features of the 
law by such close surveillance of the 
possible sources of supply and avenues 
of traffic as will prevent the movement 


lof liquor in commercial quantities into 


any local jurisdiction; and by coopera- 
and municipal 
authorities help to make possible the 
complete success of their expressed de- 
sire to live as communities, free from 
the presence of that traffic in liquor 
which they have denounced as an evil 
element in the social existence. 


Food 


Qualities Required 
In Good Apple Pies 
Listed by Dr. Stanley 


Chief\ of Bureau of Home 
Economics Tells Views of 
Experienced Cooks 
on Recipes. 


Dr. Louise Stanley, chief of the Bu- 
reau of Home Economics, Department of 
Agriculture, commenting orally, Novem- 
ber 1, on “good apple pie” in connection 
with an apple pie contest arranged by 
the Washington Apple Association as 
one of the events on the program of the 
National Apple Week celebration, said: 

“Probably no two people will agree 
absolutely on all the characteristics of a 
good apple pie. Even among our baking 
specialists there are minor differences 
of opinion. However, almost everyone 
would agree on the following points: 
The crust should be tender, thin, flaky, 
not too rich, deliciously browned; the 
apples one of the fairly tart, juicy, quick- 
cooking varieties, put in the pie un- 
cooked, seasoned with sugar, butter and 
@ very Moderate amount of spice, us- 
ually cinnamon; the baking should be 
done ina quick oven, and if possible, the 
pie should be served a little warm. Most 
people make apple pies covered. 

Pastry Flour Favored. 

“Some of the other points that good 
cooks suggest are the use of pastry, or 
soft wheat flour, rather than bread 
flour; and a preference for lard or vege- 
table fats rather than butter, and for a 
homemade style of pie, with an un- 
gummed crust, over those made with 
puffed paste, brushed with egg or milk 
before baking. Pies should have plenty 
of apples, yet not be leaky and not too 
full. . 

“From the dietary standpoint the ap- 
ple pie is a good dessert because, like 
other fruit pies, there is a satisfactory 
balance between -the fruit and the pastry. 

Standard Recipe Given. 

“The standard recipe for pies recom- 
mended by the Bureau of Home Eco- 
nomics follows: 

Plain pie crust (1 two-crust pie): 
About 2% tablespoons water; 142 cups 
sifted soft-wheat flour, 5% to 7 table- 
spoons fat, 1 teaspoon salt. ‘ 

Combine fat and flour. Add the water 
slowly and use no more than is abso- 
lutely necessary. Roll the dough very 
lightly. If the lower crust is baked sep- 
arately, the oven should be about 450 
degrees F. 

However, a pie with a filling that needs 
to be cooked can not be left long in an 
oven as hot as this, becausy the crust 
bakes too fast for the filling. The tem- 
perature should be high (about 450 de- 
grees F.) to start and they lowered rap- 
idly after 8 or 10 minutes, so that filling 
may cook through without overcooking 
the crust. 


Twenty-Nine Rats on Ship 
Declared Plague Carriers 


The United States Public Health Serv- 
ice has just announced the receipt of 
a communication from Liverpool, stating 
that the steamship “Zaria,” which ar- 
rived at Liverpool September 12 from’ 
West African ports with history of two 
fatal plague cases, was found to have 
had 29 rats with plague infection aboard. 

The report stated that of the,70 rats 
eaught or found dead on the “Zaria,” 
these 29 were found to be purveyors 
of plague bacciili. After its arrival at 
Liverpool on September 12, four plague 
infected rats were found, and the others 
were discovered subsequently. 

The two fatal plague cases to humans 
on the yessels both were in African na- 


; tive firemen’ on the ship. 
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Foreign Affairs 


' | 
Visas Given Aliens 


Totaled 371,927 in 
Fiscal Year 1925-26 


Quota Immigrants Number 
161,857, Using Nearly 
All Allotted to Old 
World. 


The Department of State records of 
visas granted to foreigners during the 
fiscal year 1925-26 show that 371,927 
travelers from abroad came to this coun- | 
try in that year. Of these, 161,857 were 


quota immigrants and 138,777 travelers 


from countries of the American hemi- | 
spliere who enter without quota restric- | 
tions. | 

In an announcement just issued the 
Department points out that all but 2,810 
of the 164,667 immigrant visas allotted 
to the countries of the Old World were 
taken up. Of the 2,810, the largest sin- 
gle number left over was from the quota 
for the Irish Free State, which needed 
only 28,276 visas during the year, while 
the quota allowed them under the Immi- 
gration Act of 1924 was 291 more than 
that, or 28,567. 

Most of the other visas which lapsed 
were from the “nominal quota countries,” 
which are allowed 100 visas each, but 
seldom if ever send more than half a 
dozen immigrants a year. 

Alien Veterans Admitted. 

Among the other data given, in the 
summary of the statistics issued by the 
Department of State, is the issuance of 
199 visas to alien veterans, between the | 
date (May 26, 1926) when the bill ad- | 
mitting them on a nonquota basis was 
approved, and the end of the fiscal year | 
on June 30. 

Travelers from Canada and Latin 
America, who are admitted without quota 
restrictions, almost equaled in number 
the immigrants from all other lands. Of 
these travelers, Canada sent the most, 
83,787, Mexico being second with 48,561. 
Despite its proximity, Cuba sent only 
1,741, while distant Brazil sent almost 
half that number. 

The full text of the announcement of 
October 30 from the Department of State. 
follows: 

The statistical data on visas issued by 
consular officers abroad during the year 
ending June 30, 1926, is now complete. 

During the year ending June 30, 1926, 
American consular officers issued travel 
documents under the Immigration Act of 
1924 to 371,927 aliens proceeding to the 
United States. Of these 161,857 were 
quota visas issued to immigrants com- 
ing for petmanent residence, 40,458 were 
nonimmigrant visas issued to tourists 
and other temporary visitors, 30,835 were 
nonquota visas issued to persons of the 
excepted classes from the quota coun- 
tries and 138, 777 were nonquota visas 
issued to the nationals of the countries 
in the Western. Hemisphere to whom the 
law. grants quota-exempt status by rea- 
son of birth in such countries. 

Quotas Nearly Exhausted. 

The European quotas, which aggregate 
161,364, were practically exhausted, only 
418 remaining unissued of which 291 
were in the quota for the Irish Free State 
where the demand fell just short of the 
supply. The remaining unissued bal- 
ances are distributed in small lots over 
several European quotas and were caused 
by failure at the-last moment of the 
relatives of American citizens for whom 
preference had been established and 
quota numbers reserved to appear in an- 
swer to appointments. 3 

A total of 2,392 visas wereeunissued 





under quotas aggregating 3,321 allocated | 


to what are called “normal-quota coun- 
tries” where there is little or no demand 
for visas to come to the United States, 
such as Arabia, the Cameroons, Abys- 
sinia, Iceland, Morocco, Nepal, New 
Guinea, Tanganyika, ‘etc. 

Preference visas within the quota were’ 
issued to 11,312 skilled farmers from 
northern and western Europe and to 
1,040 relatives of American citizens from 
this section, while in Southern and East- 
ern Europe 2,036 aliens received visas 
as skilled agriculturists and 5,662 as 
relatives (father, mother, husband or 
child between 18 and 21) of American ; 
citizens. 

The nonimmigrants receiving visas 
were divided as follows: From Northern 
and Western Europe, 24,733; from South- 
ern and Eastern Europe, 6,862; from 
other quota countries, 3,839; from non- 
quota countries (the Americas), 5,024; 
total, 40,458. 

The countries from which came the 
largest number of tourists and travel- 
lers on business were: Great Britain, 
12,290; Germany, 3,789; Italy, 1,401; 
France, 1,386. : 

Aliens from the countries with whom 
.this Government has treaties of trade 
and commerce were issued visas, under | 
the terms of those treaties, to the num- 
ber of 494. The principal countries 
whose hationals took advantage of ex- 
isting treaties were:' Japan, 214; Italy, 
134; Great Britain, 105; Switzerland, 20. 

83,787 Canadians Enter. 


The largest single class obtaining non- 
quota visas were the nationals of the 
American countries. Such visas, pro- 
vided for in Section 4 (c) of, the Im- 
migration Act of 1924, were issued as 
follows: To Canadians, 83,787; Mexi- 
cans, 48,561; Cubans, 1,741; Brazilians, 
815; Colombians, 538; Venezuelans, 514; 
Argentinians, 871. 


The nonquota immigrants from the 
quota countries were: Aliens returning 
to the United States from temporary 
visits abroad, 15,599; alien wives and 
children of American citizens, 10,718; 
professors and ministers of religion, 
1,201; students, 1,338. 


In accordance with the act of May 26, 
1926, between that date and June 30, 
nonquota visas were issued to 199 alien ; 
veterans of the World War who saw 
service in the American Army, and to 11 
accompanying wives and children of vet- 
erans. 


A 
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Index-Summary of Today’s Issue 


[CoNTINUED FRoM Pace ONE.] 


Page 9, Col. 2 

Central Railroad of New Jersey files 

brief protesting $162,659,531 valuation 

given in tentative report, and asking 
valuation of $234,996,653 instead. 

Page 1, Col. 5 

Hearing set for November 9 on Texas 

See “Court Decisions.” & Pacific Railway application to ac- 

quire ocntrol of Cisco & Northwestern 


Manufacturers daitway, 


Bureau of Standards says tests show 
stipa ichu grass from South America| Mineral Range Railroad and Hancock 
yields poor pulp for making paper. & Calumet Railroad are authorized to 

Page 5, Col. 7! abandon line serving copper mines in 

Mexicans reported as much pleased} Michigan. 
with elevators of United States man- | 
ufacture. 


Judiciary 
See “Court Decisions,” 


“Patents,” “Supreme Court,” 
ation,” “Trade Marks.” 


Labor 


“Customs,” 
“Tax- 


Page 9, Col. 4 


_Page 9, Col. 3 

Monthly statistics 6f earnings and 

Page 16, Col. 7| expenses of the Texas & Pacific, Long 
Bureau of Standards prepares pro-| Island and Pere Marquette Railroads. 

posed standards for hosiery lengths. | Page 8, Col. 3 


; Page 5, Col. 6 All railroads ordered to furnish the 
Milling 


| I. C. C. with information as to number 
|and character of refrigerators cars in 
Bureau of Agricultural Economics re- | yse, 
ports totals of commercial stocks of 
grain in store and afloat on October 30. 
Page 4, Col. 5 


Page 9, Col. 7 
New York, New Haven and Hartford 
Railroad asks permission to issue $4,- 
7 | 995,000 of equipment trust certificates. 
National Defense | as 
Navy Department announces practi-| Louisiana & Pacific Railway author- 
cally every enlisted man in navy has) jzed to abandon operation of certain 
applied for flight training course, but||jnes in Louisiana. 
that only men of chief -petty officer | 
caliber will be considered. 
Page 5, Col. 6 
War Department approves three engi- 
neering applications, including one to| 
construct a 132,000 volt electric power | 
zable across Delaware River, at Trenton, 
N. J. 


Page 9, Col. 5 
Proposed increase in freight rates on 
newspapers from New York and Penn- 
sylvania points suspended. 
: Page 9, Col. 1 
Electrification of Paris-Orleans Rail- 
road in France reported progressing 
| rapidly. 
Page 5, Col. 3 
War Department to test qualities of 
buckram cloth to see whether 12,000- 
yard surplus may be used in making} 
targets for rifle practice. 
Page 15, Col. 3 
President designates,eight young men | 
from country-at-large to take exami- 
nation for admission to West Point. 
Page 5, Col. 7 
War Department is informed army 
expended $113,196 in relief work after} 
Florida hurricane. 


Page 16, Col. 6 
Summary of rate decisions by the 
I. C. C. 
Page 9, Col. 1 
Summary of rate complaints filed 
with the I. C. C. 
‘ Page 9, Col. 2 
Missouri Pacific Railroad authorized 
to issue $20,345,000 of mortgage bonds. 
Page 9, Col. 1 
See “Court Decisions.” 


Science 


Paleontologist of Smithsonian Insti- 
|tution sent to Florida to examine re- 
| mains of supposed fossil mammoth. 
Page 5, Col. 2 


Page 5, Col. 5 
Chief of Infantry says tests show EC | 
power better for hand grenades than 
more powerful TNT. 
Page. 5, Col. 1 
Orders issued requiring cavalry doc- 
tors to travel horseback. 
Page 5, Col. 4 
War Department to sell warehouse | 
property in Pittsburgh. 


Shipping 
War Department predicts record year 
for Panama Canal in 1926 if number of 
transits and volume of tolls thus far is 
maintained. 
| Page 1, Col. 3 
War Department details sizes of ves- 
Passports |sels passing through Panama Canal 
during fiscal year 1926. 
Page 8, Col. 7 
Ship at Liverpool found to have 29 
plague infested rats aboard. Fs 
Page 2, Col. 7 
Coast and Geodetic Survey begins 
complete offshore surveys of Gulf Coast. 


liverable mail matter bearing senders’ | See “Court Deck a 15, Col. 7 
pledges to pay return postage must be | _ r 


returned without delay. 'Social Welfare 


Page 14, Col. 7 ee 
War Department is informed army 


Fraud order issued against Detroit : r 
employment bureau. and mails barred expended $113,196 in relief work after 
Florida hurricane. 


to the concern. 


Page 5, Col. 2 
See “Government Personnel.” 


Department of State records show! 
371,927 visas granted to aliens in fiscal | 
year 1925-26. 

Page 3, Col. 1); 


Postal Service 


1 
Postmasters instructed that unde- 





Page 5, Col. 5 


Supreme Court 


Supreme Court of the United States 
holds that under amended judicial code 
there is no direct appeal from a Dis- 
trict Court on a constitutional question 

oT *,° alone—in appeal from temporary in- 
Prohibition junction enjoining State insurance com- 

Conclusion of address by Assistant | missioner from revocation of licenses 
Secretary of the Treasury describing | of insurance companies for issuance 
the aims of the Government regarding | Of policies indemnifying owners for 
enforcement of the prohibition laws. | confiscation for law violations. 

Page 2, Col. 3, Page 15, Col. 4 
“Court Decisions,” “Supreme| Supreme Court of the United States 
upholds prosecution of liquor manufac- 
turer in both State and Federal courts 
—direct appeal in case involving con- 
stitutionality of insurance law dis- 
missed. 


Page 14, Col. 2 
Orders issued affecting mail mes- 
senger service. 
Page 14, Col. 1 
Rules issued on parcel post addressed 
to Russia. 
Page 1, Col. 4 


See 
Court.” 


Public Health 


Health organization of League of Na- 
tions reports gain in prevalence of en- 
teric fever in 1925 as compared to 1924} 
with Soviet Union and Ukraine leading | 
in number of cases. 


P Page 1, Col. 1 
Supreme Court of,the United States 
holds that convictions under both .Fed- 
eral and State laws for one prohibition 
law violation are not in violation of 
constitutional rule of double jeopardy. 
Page 15, Col. 5 
Fourteen attorneys admitted to prac- 
tice before Supreme Court of the 
United States. 


Tariff 


Page 2, Col. 2 
Dr. Thomas Parran, Jr., Assistant 
Surgeon General, Public Health Service, 
describes the work of the Division of 
Venereal Diseases. ; 
Page 16, Col. 3 
New York State school children to be 
immunized against diphtheria. 


Page 2, Col. 6 
Public Lands Treasury Department sustains ap- 


Department of Interior announces| Praiser in reducing tariff on eletrict 
sale, at public auction of Wilmot Target | glow bars containing no graphite. 
Range, near Tucson, Ariz., for $11,325. | Page 6, Col. 6 

Page 4, Col. 6 Treasury Department eliminates 

Nevada cave set aside for scientific} drawback allowance on fur skins which 


study of prehistoric material. have been cleaned. 


Page 5, Col. 1 
Publishers 


Increase reported in exports of Cana- 
dain pulp and paper during first six 
months of 1926. 


Page 15, Col. 3 


Page 6, Col. 7 

Seasonal tariff rates proposed on 

fruits and vegetables imported by 
Canada. 

Page 1, Col. 1 


‘ 
Page 1, Col. 1 Taxation ; 


Commission with-| Income tax returns for 1924 detailed 
ainst national| according to States and population. 
"= | Page 15, Col. 5 
See “Court Decisions.” 


Federal Trade 
draws complaint 
magazine. 

Page 1, Col. 2 zB 

Proposed increase in freight rates on | Textiles 
newspapers from New York and Penn- 
sylvania points suspended. 


Page 9, Col. 1 
Radio 


Bureau of Standards develops method | 
of measuring radio frequency. 
Page 5, Col. 5 


Bureau of Standards prepares pro- 
posed standards for hosiery lengths. 
Page 5, Col. 6 


Trade Practices 


Federal Trade Commission charges 
furniture company with misrepresent- 
ing wood in chairs as walnut and ma- 
hogany. 





Railroads 


Finai valuations reported on proper- 
ties of Bartlett Western, Lake Superior 
and Ishpeming, Carsville & Western, 
Wyandotte Southern, Grass River and 
Missouri Southern Railroads. > 

Page 13, Col. 7 | 

Monthly statistics of earnings and ex- W eather 
penses of the Gulf, Colorado & Sante 
Fe, Illinois Central, Missouri, Kansas, 
Texas and Galveston, Harrisburg and 
San Antonio Railroads. 


Page 1, ‘Col. 6 
Commission with- 
against national, 


Federal Trade 
draws complaint 
magazine. 

Page 1, Col. 2 


Correct definitions for tornado, cy- 
clone and hurricane, are made by the 
Weather Bureau 

Page 5, Col. 4 


—_———— 


International 


Agreements 
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Labor 


Protests at Customs 
Tax Levied at Canton 


Search of ForeignVessels in 
Pearl River Declared to 
Be Violation of Treaty 
Provisions 


The Department of State has registered 
a protest through Consul General Doug- 
las A. Jenkins at Canton, China, against 
the proposed plan of the Cantonese Gov- 
ernment to search all ships entering the 
port of Canton in order to levy the in- 
creased surtax on foreign imports. This 
protests was made October 30, it was 
stated orally on November 1 at the de- 
partment. 

The protest was based on the grounds 
that the search of foreign vessels in the 
Pearl River is a violation of foreign 
treaty rights which gives foreign ves- 
sels extra-territorial privileges in Chi- 
nese waters, exempting them from ex- 
aminations. 

The Department of State had pre- 
viously issued a protest to the Cantonese 
Government against the collection of 
surtax of 2% per cent on ordinary im- 
ports and 5 per cent on luxury im- 
ports which the Government put into 
effect on October 12. This, the De- 
partment of State maintained, was a 
violation of treaty rights which fixed the 
customs duties which China might col- 
lect on foreign imports at a flat rate of 
5 per cent on all goods. This was col- 
lected for the Chinese Government by 
the Customs Administration which is 
officered and managed chiefly by Ameri- 
cans and British. 

In addition to this increase in tariff, 
the Cantonese government recently an- 
nounced it would act indepedently of the 
Customs Administration and would ex- 
amine cargoes on vessels in Canton har- 
bor, thus getting information which 
would enable its tax collectors to prevent 
tariff evasion and to bring about a more 
efficient collection. Under this proposed 
searching of vessels, American, British 
and other foreign ships will be boarded 
not only by the regular Customs Admin- 
istration but also by the new Inspection 
Bureau of the Cantonese government, 
and the ship’s master will be asked to 
turn over his papers to both and to sub- 
mit to inspection by both organizations. 


Treaties Deposited 
For Registration 


Trade With Palestine Covered 
in Anglo-French 
Covenant. 


The League of Nations reports that 
treaties and conventions between Italy 
and Czechoslovakia, the British and 
French Governments, Norway and Tur- 
key, Sweden and Germany, and Siam and 
the Netherlands, have recently been de- 
posited for registration with the League 
Secretariat. The usual routine reports 
of this registration have been received 
by the Department of State. 

The list of these agreements and con- 
ventions deposited for registration 
follows: 

The Czechoslovak Government has de- 
posited with the Secretariat, for regis- 
tration and publication, three agree- 
ments signed in Rome on April 6, 1922, 
by Italy and Czechoslovakia, concerning 
the extradition of criminals, the protec- 
tion of nationals of one of the contract- 
ing parties resident in the territory of 
the other, and the execution of judg- 
mentsments in civil and commercial 
matters. 

The Governing Commission of the Saar 
Territory has deposited the Germano- 
Saar Agreement (Baden-Baden, Decem- 
ber 21, 1925) concerning the status of 
German officials in the service of the 
Governing Commission. 

A convention of good neighborhood 
(Jerusalem, February 2, 1926), concluded 
by the British and French governments 
on behalf of Palsetine, Syria and the 
greater Lebanon, presented by the 
French Government. 

A treaty of friendship between Nor- 
way and Turkey (Moscow, May 2, 1925), 
presented by the Norwegian Government. 

Arrangements for the importation 
from Sweden to Germany of horses, pa- 
per and glasswares. This arrangement 
is containued in an exchange of notes, 
dated June 11, June 26 and 29, and Au- 
gust 3, 1926. They are supplementary 
to the Treaty of Commerce and Navi- 
gation (May 14, 1926) between Sweden 
and Germany. 
the Swedish Government, 

A treaty of friendship, commerce and 
navigation (The Hague, June 8, 1925) 
between Siam and the Netherlands, pre- 
sented by the Siamese Government. 


Ship Starts on World Tour 
To Show German Products 


A report on the sailing of a German 
ship to demonstrate German-made prod- 
ucts in various parts of the world has 
been received in the Department of Com- 
merce. It states: ; 

The sailing ship Vaterland recently left 


Bremen on a voyage which is expected | 


to cover several years’ duration, as well 
as the principal ports of North America, 
Brazil, Argentina, Africa, Australia, 

South Sea Isles, India, China, Japan 
and Spain. 

‘This ship is carrying exhibits of Ger- 
man goods and the purpose of the trip 
is to demonstrate the merits of German 
products as well as to foster friendly 
relations with foreign governments and 
peoples. 
chinery manufacturers, makers of motor 
cars, locomotives, porcelain and exhibits 
of dairy products, pianos, paints, dyes, 


cutlery, etc. 





They were presented by 


Among the exhibitors are ma- | 
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Immigration ~ 


Department of State | Conference of Nations Outlines Procedure 
For American Partici pation in World Court 


Final Action of Signatories on Reservations Proposed by 
United States as Conditions of Entry. 


In the issue of October 30 was 
commenced and in the issue of No- 
vember 1 was continued the full text 
of proceedings at the conference of 
nations signatory to the World 
Court, held in Geneva, devoted to 
consideration of reservations pro- 
posed by the United States as condi- 
tions of participation by the United 
States in the World Court. 


The documents consist of a report 
by a committee designated to study 
the American reservations, the pre- 
liminary draft of a protocol embody- 
ing the proposed attitude of the na- 
tions toward the American reserva- 
tions, and the record of the final 
act of the conference, providing for 
separate reply by each nation to the 
American note. 


The sections published presented 
the committee recommendations. The 
full text of the final act of the con- 
ference proceeds as follows: 


FINAL ACT. 


1. The Conference of States signa- 
tories of the Protocol of Signature of 
the Statute of.the Permanent Court of 
International Justice (Protocol of De- 
cember 16, 1920) met at the Interna- 
tional Labor Office in Geneva on Sep- 
tember 1, 1926. 

2. The occasion of this Conference 
was the letter of March 2, 1926, by 
which the Secretary of State of the 
United States of America informed the 
Secretary General of the League of Na- 
tions that the United States was dis- 
posed to adhere to the Protocol of Signa- 
ture of December 16, 1920, on condi- 
tion that each of the States signatories 
of the said Protocol should previously 
accept five reservations and conditions 
as follows: 

“T, That such adherence shall not be 
taken to involve any legal relation on 
the part of the United States to the 
League of Nations or the assumption of 
any obligations by the United States 
under the Treaty of Versailles. 

“II. That the United States shall be 
permitted to particiapte through rep- 
resentatives designed for the purpose 
and upon an equality with the other 
States, Members, respectively, of the 
Council and Assembly of the League of 
Nations, in any and all proceedings of 
either the Council or the Assembly for 
the election of judges or deputy judges 
of the Permanent Court of Interna- 
tional Justice or for filling of vacancies. 

“III. That the United States will pay 
a fair share of the expenses of the 
Court as determined and appropriated 
from time to time by the Congress of 
the United States. 

“IV. That the United States may at 
any time withdraw its adherence to the 
said Protocol and that the Statute for 
the Permanent Court of International 
Justice adjoined to the Protocol shall 
not be amended without the consent of 
the United States. 

“V. That the Court shall not render 
any advisory opinion except publicly 
after due notice to all States adhering 
to the Court and to all interested States 
and after public hearing or opportunity 
for hearing given to any State, con- 
cerned; nor shall it, without the con- 
sent of the United States, entertain any 
request for an advisory opinion touch- 
ing any dispute or question in which the 
United States has or claims an interest.” 

Conference Called. 

This letter gave rise to the resolu- 
tion of the Council of the League of 
Nations of March 18, 1926, suggesting 
that a Conference of the delegates of the 
States signatories of the- Protocol 
should be convened at Geneva, in which 
the Government of the United States 
was also invited to participate. The 
Conference was charged with the task 


| of studying the way in which the Gov- 


ernments of the signatories of the 
Protocol above mentioned might satisfy 
the five reservations and conditions pro- 
posed by the Government of the United 
States of America. 

3. The Government of the United 
States, for the reasons set forth in a 
letter of April 17, 1926, addressed by 
the Secretary of State of the United 
States to the Secretary General of the 
League of Nations, declined the invita- 
tion to take part-in the Conference. 

In the course of its first meeting on 
September 1, 1926, the Conference elect- 
ed as President, Jonkheer W. J. M. van 
Eysinga, delegate of the Netherlands, 
and as Vice-Presidents, His Excellency 
M. Cesar Zumeta, delegate of Venezula, 
and the Right Honorable Sir Francis 
Henry Dillon Bell, delegate of New Zea- 
land. 

Proposal Welcomed. 

4. In the course of its sessions, con- 
tinued from September 1, 1926, to Sep-’ 
tember 23, 1926, the delegates named 
above, while regretting that they have 
not had the assistance of a representa- 
tive of the Government of the United 
States, have studied the reservations and 
conditions of the United States with a 
strong desire to satisfy them in the 
largest possible measure. 

The Conference has unanimously wel- 
comed the proposal of the United States 
to collaborate in the maintenance of the 
Permanent Court of International Jus- 
tice; such collaboration has been awaited 
with confidence by the States which have 
accepted the Statute of the Court. 

The Conference has taken full account 
of the great moral effect which the par- 
ticipation of the United States in the 
maintenance of this institution of peace 
and justice would have on the develop- 
ment of international law and on the 
progressive organization of world society 
on the basis of a respect for law and the 
solidarity of nations. Nor has it been 
unmindful of the valuabie American con- 
tributions to the progress of interna- 
tional justice in the course of the 19th 
and 20th centuries, notably in the fruit- 
ful participation of the delegates of the 
United States in the two Hague Peace 


| Conferences and more recently in the 


large part taken by an eminent Ameri- 
can jurist in the preparation of the 
Statute of the Court. 

5. The Conference has recognized that 
adherence to the Protocol of Signature 
of December 16, 1920, by the United 
States under special conditions necessi- 
tates an agreement between the United 
States and the signatories of the Pro- 
tocol. 


Action Upon Reservations. 

6. The Conference has formulated the 
following conclusions as the basis of the 
replies to the letter addressed by the 
Secretary of State of the United States 
to each of the States signatories of the 
Protocol of December 16, 1920, by which 
the signatory States would declare their 
views as to the acceptance of the reser- 
vations and conditions proposed by the 
United States: 

Reservation I.—It may be agreed that 
the adherence of the United States to 
the Protocol of December 16, 1920, and 
the Statute of the Permanent Court of 
International Justice annexed thereto 
shall not be taken to involve any legal 
relation on the part of the United States 
to the League of Nations or the assump- 
tion of any obligations by the United 
States under the Treaty of Peace of 
Versailles of June 28, 1919. 

Reservation II. It may be agreed that 
the United States may participate, 
through representatives designated for 
the purpose and upon equality with the 
other States, Members of the League of 
Nations, represented in the Council or 
in the Assembly, in any and all proceed- 
ings of either the Council or the As- 
sembly for the election of judges or 
deputy-judges of the Permanent Court 
of International Justice, or for the fill- 
ing of vacancies. 

Reservation III. It may be agreed that 
the United States pay a fair share of 
the expenses of the Court as determined 
and appropriated from time to time by 
the Congress of the United States. 

Right of Withdrawal. 

Reservation IV. A. It may be agreed 
that the United States may at any time 
withdraw its adherence to the Protocol 
of December 16, 1920. 

In order to assure equality of treat- 
ment, it seems natural that the signatory 
States, acting together and by not less 
than a majority of two-thirds, should 
possess the corresponding right to with- 
draw their acceptance of the special con- 
ditions attached by the United State¢ to 
its adherence to the said Protocol in the 
second part of the fourth reservation and 
in the fifth reservation. In this way the 
status quo ante could be reestablished 
if it were found that the arrangement 
agreed upon was not yielding satisfac- 
tory results. 

It is to be hoped, nevertheless, that no 
such withdrawal wille be rgade witheut 
an attempt by a previous exchange of 
views to solve any difficulties which may 
arise. 

B. It may be agreed that the Statute 
of the Permanent Court of International 
Justice annexed to the Protocol of Dec- 
ember 16, 1920, shall not be amended 
without the consent of the United States. 

Reservation V. A. In the matter of 
advisory opinions, and in the first place 
as regards the first part of the fifth 
reservation, the Government of the United 
States will no doubht, have become aware, 
since the dispatch of its letters to the 
various Governments, of the provisions 
of Articles 73 and 74 of the Rules of 
Court as amended by the Court on July 
31, 1926 (Annex A). It is believed that 
these provisions are such as to give 
satisfaction to the United States, having 
been made by the Court in exercise of 
its powers under Article 30 of its 
Statute. Moreover, the signatory States 
might study with the United States the 
possible incorporation of certain stipula- 
tions of principle on this subject in a 
protocol of execution such as is set forth 
hereafter (Annex B), notably as regards 
the rendering of advisory opinions in 
public. 

Advisory Opinion Denied. 

B. The second part of the fifth reserva- 
tion makes it convenient to distinguish 
between advisory opinions asked for in 
the case of a dispute to which the United 
States is a party and that of advisoty 
opinions asked for in the case of a dis- 
pute to which the United States is not 
a party but in which it claims an inter- 
est, or in the case of a question, other 
than a dispute, in which the United 
States claims and interest. 

As regards disputes to which the 
United States is a party, it seems suf- 
ficient to refer to the jurisprudence of the 
Court, which has already had occasion 
to pronounce upon the matter of dis- 
putes between a Member of the League 
of Nations and a State not belonging to 
the League. This jurisprudence, as 
formulated in Advisory Opinion No. 5 
(Eastern Carelia), given on July 23, 1923, 
seems to meet the desire of the United 
States. 


As regards disputes to which the 
United States is not a party but in which 
its claims an interest, and as regards 
questions{ other than disputes, in which 
the United States claims an interest, 
the Conference understands the object 
of the United States to be to assure to 
itself a position of equality with States 
represented either on the Council or in 
the Assembly of the League of Nations. 
This principle should be agreed to. 

But the fifth reservation appears to 
rest upon the presumption that the adop- 
tion of a request for an advisory opinion 
by the Council or Assembly requires a 
unanimous vote. No such presumption, 
however, has so far been established. It 
is therefore impossible to say with cer- 
tainty whether in some cases, or pos- 
sibly in all cases, a decision by a ma- 
jority is not sufficient. 

In any event the United States should 
be guarantced a position of equality in 
this respect; that is to say, in any case 
where a State represented on the 


Germany Reported 3 ; 
As Concerned Over 
Drift From Farm 


Agricultural Population D e 
clared to Have Shrunk ~ 
From 64 Per Cent ~~ 

to Only 35. if 


The Department of Labor announceé 
on November 1, in a tabloid of labo 
and immigration notes from variow 
countries, that German officials have € $ 
pressed concern over the increasing 
migration from rural to urban commun 
ties in sections of Germany. In 1879 
the rural population~of that country 
was reported as 64 per cent of 
whole population while the present rural 
percentage was said to be only 35. o 
full text of the stateniént follows: 

Canada—Minimum Lumber Wage: 
formal order establishing 40 cents p 
hour as the minimum wage to be p 
in the lumbering industry has been d 
by the Board of Adjustment of British 
Columbia under the Male Minimum 
Wage Act. 

Prospects for Immigration: The Mani 
toba Free Press, of Winnipeg, in its is 
sue of October 9, 1926, expresses the 
opinion that the great need of the coun- 
try is more population, and recounts the 
efforts being put forth by the federal 
government of Canada, by provincial 
governments, boards of trade, etc., act- 
ing in conjunction with the Canadian 
railways, and by other land-owning 
bodies, to secure suitable immigration 
in larger volume. 

Brazil—State Labor Agency: The 
Brazilian Secretary of Agriculture, in 
his annual report, recommended the es- 
tablishment of a State labor agency to 
facilitate the employment of agricul- 
tural laborers. 

England—House Construction—Consid- 
erable headway has been made in the 
existing shortage of house construction 
in England, Wales and Scotland. An 
estimate of the requirements per annum 
has been made by the government and 
the necessary requiremnts have been 
placd at the figure of 100,000 houses 
per annum—a number deemed sufficient 
to meet the normal increase in popula- 
tion. : 

France—Industrial- Manufacturing” 
School—Elbeuf, known the world over 
for its fine woven cloths, has for some 
time been successfully maintaining in 
conjunction with the weaving industry an 
industrial manufacturing school, where 
young men are taught the weaving, de-| 
signing and dyeing trades as applied to 
the woolen-cloth industry. 

Germany—Migration.—German gov- 
ernmental officials are said to be 
alarmed over the marked migration of 
population into the congested urban 
centers, together with the attendant Joss 
of rural inhabitants. In 1871 64 per 
cent of the German population lived in 
the country; while, today, barely 35 per 
cent of the population is classed as rural. 
The influx to Wurtemberg has been 
particularly noticeable, and problems of 
food supply, traffic and sanitation are 
becoming worthy of special attention. 

India—Female and Child Labor: It is 
said that the Indian textile trades are 
at present employing 324,606 persons, 
of whom 75,000 and 83,000, respectively, 
are women and children. This large 
increment, it is said, is in need of wel- | 
fare and employment programs looking 
to the preservation and protection of 
health and the improvement of condi- 
tions of labor. 

Sweden —Indorse Eight-Hour Day: 
The Ninth Congress of the Swedish Na- 
tional Federation of Labor, held recently 
at Stockholm, passed a resolution to 
support all efforts to effect the ratifica- 
tion by Sweden of the Washington Eight- 
Hour Day Convention and to make the 
Swedish working day permanent. 


United Kingdom Given Right 
To Abrogate Spanish Treaty 


Commercial Attache C. H. Cunning- 
ham has just reported from Madrid 
the exchange of=notes between Spain 
and \the United Kingdom which makes 
sdeutele an optional denouncement of 
the Anglo-Spanish commercial treaty. 
The Department of Commerce issued the 
following statement, based on Mr. Cun-— 
ningham’s report: , 

By an exchange of notes with Spain” 
on October 22, 1926, the United Kingdom 
makes possible the optional termination 
on April 23, 1927, of the commercial 
treaty concluded between Spain and the ~ 
United Kingdom on October 31, 1926. — 

This action is reported in Spain to be | 
the result of British dissatisfaction with — 
the Spanish royal decree-law of July 9, © 
1926, which established coefficients on — 
certain schedules of the Spanish customs — 
tariff, and increased the import duties 
and restricted the importation of cereals | 
and metal products. ; 


Council or in the Assembly would 
possess the right of preventing, by op- 
position in either of these bodies, the 
adoption of a proposal to request an | 
advisory opinion from the Court, ‘the 
United States shall enjoy an equivalent | 
right. 
Valued Procedure. : ie 
Great importance is attached by the 
Members of the League of Nations to 
the value of the advisory opinions which 
the Court may give as provided for 
the Covenant. ee 
The Conference is confident that 1 
Government of the United States 
terrains no desire to diminish the val 
of such opinions in connection with 
functioning of the League of Ni tions, 
Yet the terms employed in the fifth 
reservation are of such a nature 
lend themselves to a possible inte 
tation which might have that effect, 
To be continued in the iss 
November 3. 





(lure 
INDEX 


/ 


Poultry 


Grain 


" dards for Eggs 


Declared as Being © 


Generally Adopted 


Department of Agriculture 
Reports on Results of 
Efforts to Create 
Stable Markets. 


Roy C. Potts, head of the Division of 


iry and Poultry Products of the Bu- | 


feau of Agricultural Emonomics, De- 
ment of Agriculture, has announced 
at the use of standards in the market- 


ing of eggs is rapidly spreading over the | 


country. ' 

The Department of Agriculture, Mr. 
Potts states, is devising and trying out 
different plans of cooperation with the 
trade organizations and State agencies 
in applying the United States standards 
and grades to eggs in commercial chan- 
nels of trade. Once the machinery is set 


up, he says, and the program put into | 


use, it will give the industry a more sat- 
isfactory marketing system than now 
prevails. 
The full text of Mr. Potts’ statement 
follows: 
Sentiment in favor of a national pro- 


gram of egg standardizatiof is practi- 
cally unanimous. The question on which | 


there is at present much discussion is | 5 
—the lowest figure since 1913. 


that of “How, when and on what basis 


is i st for the industry to undertake | 
_ | in 1928, 2,695,944 bushels. 


the program?” 
Progress Reported. 


States Department of Agriculture, much 
‘progress is being made in devising and 
trying out different plans of cooperation 
with the trade organizations and state 
agencies in applying the United States 
standards and grades to eggs in come- 
mercial channels of trade. It is a mat- 
ter of record that the United States 
standards for eggs which are the basis 
of the United States grades were adopted 
by the trade at a conference held in 
‘Chicago in January, 1925. Following 


shortly after that conference, the ten- | 


tative United States grades were devised 


with one set for use as buying grades | 


at country buying points; one set as 
wholesale grades, and one set as retail 


_ grades. 
A simple set of the standards adopted 


“colored illustrations of the standards of 
quality for the individual eggs, and vari- 
‘ous types of inedible eggs, was prepared 
early in this year. 
| copies were recently lithographed and 
are now ready for distribution. By ef- 
fecting mass distribution of these charts 
to all these agencies simultaneously, a 
mass psychological effect should be ob- 
tained which should be of great help in 
crystalizing sentiment in favor of the 
commercial use of these standards and 
grades in the marketing of eggs. 


congress was held, one year ago, con- 
siderable progress has been made in cer- 
tain quarters in the development of ac- 
tual inspection work. At Philadelphia, 

* under a cooperative agreement with the 
Philadelphia Produce Exchange, a total 

_ of 715 inspections was made which cov- 
ered 49,063 cases of eggs. This was dur- 
ing the fiscal year ended June 30, 1926, 
and quite a portion of these inspections 
were straight Federal inspections. 


Cooperation in California. 


Beginning December 15, 1925, an in- 


» spection service was established at San 
Francisco and Petaluma, Calif., in co- 


operation with the California State De- | 


partment of Agriculture. From that 
date up to June 30, last, 1,005 inspections 


® were made at San Francisco and 236 at | 


Petaluma, covering a total of 35,301 
cases of eggs at the former and 69,350 
eeases of eggs at the latter point. 
A cooperative agreement was entered 
into with the Missouri State Marketing 
» Bureau for the joint Federal-State in- 
spection of eggs in the State. A total 
of 101 inspections was made prior to 
June 30, 1926, covering 33,665 cases of 
eggs. Since that date, two additional 
«licensed inspectors have been appointed 
in that State and undoubtedly the num- 
. ber will be further increased. 
In New York city during the past 


. fiscal year, 2,006 inspections were made | 


covering 74,506 cases of Eggs. 
These make a total of 4,065 inspec- 


e-tions during the year covering 261,685 | 
,.cases of eggs which is over 650 car- | 


eloads of over 400 cases each. 

. A proposition was submitted recently 
~to the National Poultry, Butter and Egg 
. Asscciation for the joint inspection of 
“eggs in cooperation with that associa- 


standards and the United States whole- 
“sale grades. 
proposed to establish inspection offices 


in the following cities: Chicago, Milwau- | 


kee, Minneapolis, Omaha, Kansas City, 
St. Louis, Louisville, Cincinnati Pitts- 
burgh, Cleveland, Detroit, Buffalo, Balti- 

4% More and such other cities as had need 
for the service. 


This proposition is now in the hands | 


of the executive committee of that as- | October have shown a fairly consistent 


“sociation, awaiting action. Several other 
* States are desirous of establishing a 


joint Federal-State inspection service as | 


4 
“soon as arrangements can be made, and 


“several cooperative egg-marketing asso- | 


“ciations also desire to obtain it. These 

**and other instances are evidence of the 
very definite progress being made in 

8s standardization. 

‘ Standards Declared Assured. 

* It is now only a matter of time, in my 

| opinion, until national standardization 

“of eggs on the basis of uniform United 


“accepted and established fact. 


*. The occasion for delay at present is | 


“due to the question I previously men- 
tioned of, “How, when and on what 


basis is it best for the industry to pro- | 


*eeed to adopt and use the United States 
standards and grades?” : 
It perhaps is not an untoward sign 
for the industry to halt and take stock 
of itself, its methods and situation, for 





| With potatoes from Canada. 
| erable quantity of potatoes is shipped 


{ annually. 


ted | Dominican 
and of these three sets of grades with 


Seventy thousand | 





| lets outside of Europe for their surplus. 
Since the first annual national poultry | P P 


| ularly some of the West Indies, are buy- 
| ing larger quantities of potatoes from 
| Europe. thus curtailing their purchases 


| the only 
| which exports potatoes to any extent, its 


an ; a4 ; | compared 
tion in accordance with the United States | ey 


In this joint service it was | 


|} were more favorable. 


| throughout all of 1926. 
*States standards and grades will be an | 
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ardization before it is ready for it, might 
be more harmful than beneficial. A com- 
plete knowledge of the program of stand- 


ardization should be had and an under- | 


standing of its application and use by 


the industry is desirable, so that when | 
the program is adopted and machinery | 
is set up to put the program into use, | 


it may function smoothly and efficiently 


in giving to the industry a more satis- | 


factor ymarketing system than now pre- 
vails. 


Potato Shipments 


Said to Show Drop 


From Figure of 1925 


Cuba Declared to Be the Best 
Market for Produce Sent 
From the United 
States. 


The Foodstuffs Division of the De- 
partment of Commerce reports a decline 
in the exports of potatoes. The full text 
of the report follows: 

Exports of potatoes from the United | 


this year amounted to 1,420,141 bushels, 
a figure slightly below the correspond- 
ing period of 1925. Exports for the en- 
tire year 1925 totaled 2,322,549 bushels 
In 1924, 
shipments totaled 3,861,544 bushels and | 


Cuba is the principal market for po- 


Pal | tatoes shipped from the United States, 
From the standpoint of the United | 


but exports to that country have varied | 
from 1,709,972 bushels in 1923 to 2,256,- 
436 bushels in 1924 and 1,088,176 bushels 
in 1925. The falling off in this market 
in 1925 may be attributed in part to 
shortage of supplies in the United States, 
but to a greater degree to competition 
A consid- 


from the United States to Canada, 403,- 
104 bushels being sent there in 1923, 
919,783 bushels in 1924, and 559,569 | 
bushels in 1925. Panama and Mexico 
have constantly increased their potato 
imports from the United States. These 
countries import from the United States 
from 150,000 to 192,000 bushels each 
Other Latin-American coun- 
including Colombia, Venezuela, 
Republic, Honduras, British 
Guaina and Haiti secure most of their | 
potato imports from the United States, 
Canada, some of the European coun- 
tries and adjacent South American coun- 
tries also ship potatoes to these coun- 
tries. There has been a steady drop in 
the exports of potatoes from the United 


tries, 





| States to the Philippine Islands, prob- 
| ably 


due to the increased 
on the Islands. 

Potato production in Europe, it is 
stated, is gradually increasing and many 


of those countries are seeking now out- 


production 


The Latin-American countries, partic- 


from the United States. 
country in 


Argentina is 
South America 


shipments going to nearby countries. 


Tnerease in Output 


Of Butter Follows 


Late Summer Rains 


Receipts in October Reported 
However to Have Dropped 


9 Per Cent Below Re- 
turns Last Year. 


The Department of Agriculture, Bu- 
reau of Agricultural Economics, in its 
review of the domestic dairy markets for 
September, states that the benefits from 
late summer rains in dairy sections are 
now evident in reports of current fall 


| productions. 


The full text of the review follows: 

More definite evidence of the improve- 
ment in dairy sections resulting from the 
late summer rains is now at hand, and 
may be found in reports which relate to 
current fall production. 

Estimated butter production for the 
month of September of 112,500,000 


| pounds represents an increase over Sep- 


tember, 1925, of 3.8 per cent and as 
with the August estimate, 
which was 4.8 per cent below last year, 
is some indication of the favorable 
change which must have occurred. 
Production reports from condenseries | 
also confirm the fact that conditions 
Pending release 
of regular estimates, there is nothing | 
more definite at hand as a measure of the 
trend since October 1 than receipts of 
butter and cheese at principal markets. 
In past years butter receipts during | 


relationship to October production, 
although changes in marketing methods 
now employed in certain shipping sec- | 
tions make some allowance for variation 
necessary. With this in mind, it is of | 
interest to note that during the first 
three weeks of October, market receipts | 
dropped almost 9 per cent below those 
of the same period last year, and that 
total receipts since January 1 have 
almost lost the gain over last year, 
which up until now has been carried 
In view of this, 
occupy front | 
interest and | 


to 
of 


production continues 
rank in the matter 
importance. 

Butter price changes have also been 
followed closely the past month, not as 
much on account of changes which have | 
occurred in the domestic price level, but 
because of the price declines in foreign 
markets. 

The official Danish quotation of Octo- 
ber 15 was equivalent to 34.63 cents. 


States during the first eight months of ee. 
is 2 . | show a decided drop for all varieties and 
| grades in comparison with last week’s 
| prices, according to quotations cabled by 


| Mr. Edwin Smith, the Department’s Fruit | 


| again topped 


| having 
| per 
| last 


| saps 


Decrease in Apple 
Prices Reported for 
Liverpool Market 


Decrease Declared Due to 


Statements of Large Ship- 
ments Arriving for That 
Country. 


The Bureau of Agricultural Eco- 
nomics of the Department of Agricul- 
ture has just reported a decided drop in 
prices paid for all varieties and grades 


| of American apples on the Liverpool auc- 

The London market is glutted with 

apples, according to a cablegram from 
the Department’s fruit specialist in Eu- | 


tion. 


rope. The drop in price the past week 


was due largely, he says, to the arrival 
| of the 


execessive supplies previously 
mentioned as being afloat for the United 
Kingdom. 
The full text of the report follows: 
Prices paid for American apples on 
for October 


27 


Specialist in Europe. 

New York Rhode Island Greenings 
the market, 
fruit selling readily at from $5.60 
$6.57 per barrel. 


to 


a week ago, A-2%-inch fruit this week 
ranged from $4.87 
barrel, as against $5.84 
week. 
brought the next best price, A-24-inch 


| fruit selling at from $4.87 to $5.60 per 
| barrel. 


No quotations were cabled on 
this variety last week. 
Virginia Winesaps were the next most 


favored apple among the barreled vari- | 
eties, bringing from $4.87 to $5.35 per | 


barrel for A-2%4-inch fruit. Last week, 


| however, ungraded 2-inch fruit of .that 
| variety sold readily at from $5.72 to $6.57 
| per barrel. 
| Oregon Yellow Newtowns also brought 


Washington Jonathans and 


lower prices. 
There was a good demand for 
York Rhode Island Greenings, especially 


| for fruit in good condition, but only a 
moderate demand for Virginia York Im- | 
perials, Ben Davis and Winesaps, and | 


New York Baldwins. The demand for 


| Virginia Jonathans and Stayman Wine- 
saps and for Washington Jonathans and | 
| Oregon Yellow Newtowns 


was slow. 
Liberal supplies of Virginia York Im- 
perials, Ben Davis and Stayman Wine- 


| saps, and Oregon Yellow Newtowns were 
| available, but supplies of Virginia Wine- | 
and Jonathans and New York | 
| Rhode Island Greenings were only mod- | 
| erate. 
| Yellow Newtowns were in light supply. 


New York Baldwins and Oregon 
Many of the apples offered on Wed- 


The depreciation on 


Ungraded 2%-inch Jonathans from Vir- 


ber of slacks, fruit of the size mentioned 
bringing only from $3.89 to $4.50 per 
barrel. Offerings of Virginia Jonathans 
also contained much over-ripe fruit. Vir- 


| ginia Stayman Winesaps and New York | 


Rhode Island Greenings and Baldwins 
were in variable condition. The condi- 
tion and pack of all other varieties was 
generally good. 

The drop in price during the past week 


| was no doubt due largely to the arriva 


of the excessive supplies mentioned as 


| being afloat for the United Kingdom in 


F. S. Report A-74, released by the De- 
partment under date of October 22. The 


London market is glutted with apples, | 


says Mr. Smith. Prices in that market 
were 25 cents below Liverpool levels for 
boxed varieties and 50 cents lower for 
barreled apples. 


Government Will Enlarge 
Ouachita National Forest 


The Department of the Interior an- 
nounced on November 1 the issuance 


| of a proclamation for enlarging Ouachita 


National Forest, in Arkansas, by the 
inclusion of an additional area compris- 
ing 97,443 acres of land. The text of 
the announcement follows: 


A proclamation providing for the en- | 


largement of the Ouachiti National For- 
est in Arkansas has just been issued. 
The areas proposed to be included in 
the forest agregate 97,443 acres, lo- 
cated in the counties of Saline, Perry, 


| Yell, Montgomery, Scott and Polk. Rec- 


ords of the Interior Department show 
the areas to be in private ownership 
with the exception of a few scattered 
tracts of public land amounting to 2,156 
acres. Privately-owned 


purchase or by exchange of other lands. 
The proclamation enlarging the boun- 


daries of the national forest was is- | 
| sued on the recommendation of the Sec- 


cretaries of Interior and Agriculture. 
———eeeeOX———— 
the middle of July, at which time the 
New York price was 43 cents. 

New York now averages close to 47 
cents, making imports more of a possi- 
bility, although not necessarily a prob- 
ability, unless later price advances 
abroad should be lost. Small shipments 
of Swedish and Siberian butter arirved 
during the month, but in amounts which 
of themselves are of no consequence. 

Domestic butter prices for October 
will average approximately 4 cents lower 


than last year, although at the close of | 


the month the two years were closer to- 
gether than since the first of September, 


due to the rather sharp declines which | 
| Frysinger, 


occurred late in October, 1925. Prices 
since July more closely parallel those of 


to take on a new program of egg stand-]} This is the lowest point reached since | 1923 than any other recent years. 


| 


: 


| Com 


| spectively. 


| Crude foodstuffs and food animals 


A-21-inch | : 

Semi-manufactures ..........-- 
Prices for comparable | 
| grades, however, show a reduction of | 
| from 97 cents to $1.46 per barrel from 


to $5.35 | 


to $6.21 | 
Virginia York Imperials | 


New | 





115 at 2.6 per 


115 was 3,630,000 short tons, which was 
nesday’s auction were in slack pack and | 
| variable condition. 
| barrels showing a large number of slacks 
| ranged from 78 cents to $1.22 per barrel. 


| cured up to the same date last year, ac- 


| the total amount procured for the year 


| in shipments from the Danube. 


| stantinople, which had slumped during 


| Commerce at London. 


| els. 





Fruit 


Vegetables 


The Department of Commerce in its 
commodity analysis of the exports and 
imports of the United States during Sep- 


| tember disclosed that exports of finished 
| manufactures have increased largely over 


those of September, 1925. The figures 
were $170,485,000 and $143,418,000, re- 
For the nine-month period 
ended with September, total American 


| exports of finished manufactures amount- 
| ed to $1,492,520,000 as compared with 


$1,366,515,000 for of 


1925. 


the same period 
Imports Also Gain. 

Imports into the United States of fin- 

ished manufactures showed gains both 

for the month period and nine-month 

period of 1926 as compared with 1925. 


| Imports of finished manufactures during 


September were valued at $73,873,000 as 
compared with $65,137,000 for Septem- 
ber, 1925, while for the first nine months 


| of 1926 they were $639,190,000, as com- 
| pared with $574,426,000 
| months of 1925. 


for the same 


Exports of crude materials dropped in 
value during September and were also 


Month of September 


1925 
Value 
132,329 

34,632 
52,206 
50,143 
143,418 


Group 
Domestic Exports. 
Crude materials 


Manufactured foodstuffs........ 


Finished manufactures 
Total domestic exports....... 412,728 
Foreign exports 
420,368 
Imports. 
Crude materials 
Crude foodstuffs and food animals 
Manufactured foodstuffs 
Semi-manufactures ‘ 
Finished manufactures......... 


148,243 
45,167 
33,278 
58,129 
65,137 


ROCAE ieee beds ccs eces 349,954 


Procuring of Grain | 
In Russia Improves | 


Movement Reported 2.6 Per 
Cent in Excess of Last 
Year’s Returns. 


The Department of Agriculture has | 
received a cablegram from the agricul- 
tural commissioner at Berlin reporting 
Russian grain procuring up to October 
cent in excess of the | 
amount procured up to the same date 
last year. 

The full text of the announcement fol- 
lows: 

Russian grain procuring up to October | 





2.6 per cent in excess of the amount pro- | 


cording to a cable to the Department of | 
Agriculture from Agricultural Commis- 


+s 3 | sioner G. C. Haas, at Berlin. 
ginia showed a particularly high num- | 


The amount procured up to October 1 | 


| had been 4.5 per cent less than that pro- 


cured up to the same date last year when 


reached 10,500,000 short tons. ; 
Mr. Haas reports that rising freight | 


| rates are the dominant factor in the | 


Black Sea grain movement, but Russian | 
exports are reported to be active, never- 
theless. There is said to be little activity 


Russian wheat exports by way of Con- | 


the latter half of September and the 
first half of October, were picking up 


during the third week in October, ac- | 


cording to reports from H. B. Smith, spe- 
cial representative of the Department of 


Total wheat exports for the season up | 
to that time amounted to 6,678,000 bush- 
No similar estimate by weeks is 





available for 1925, but total wheat ex- 
ports to the end of October amounted to 
9,774,000 bushels. 


Attitude of Youth 


To Farm Is Studied 


Nation-Wide Inquiry Under- 
taken to Learn Views of 
Boys and Girls. 


The Department of Agriculture has 
just announced that the results of a 


| nation-wide inquiry to learn the views 


of boys and girls on farm life will be 
discussed at a Farm Youth Conference 


| at Washington, November 10-14, to be 


lands are ex- | held by the Country Life Association. 


pected to be acquired either through | 
| lows: 


The full text of the announcement fol- 


What to do about farm boys and girls 
in view of the present economic state of 
agriculture is engrossing the attention 


| of the Department of Agriculture of- 


ficials studying rurai life problems. 

A nation-wide inquiry is being made 
to learn the views of boys and girls on 
farm life, the results of which are to be 
discussed at a Farm Youth Conference 
at Washington, D. C., November 10 to 
14, held by the Country Life Asociation. 

The questionnaire includes inquiries 
on the school status of farm boys and 
girls, the reason why they iike or dis- 
like farm life, what literature they read, 
home conveniences, and social activities. 

Secretary W. M. Jardine will address 
the conference, November 11. Other 
department speakers will include: Dr. 


extension work; Miss Grace 
extenesion home economist, 
Central States, and Dr. C. J. Galpin, in 


operative 


§ charge of rural life studies. 


{| to grow. 





| C. B. Smith, chief of the office of co- | 


| Exports of Finished Products in September 
_ Register Increase Over Same Period in 1925 


modity Analysis of Department of Commerce Re- 


lower for the nine-month period. The 
value of this class of exports in Septem- 
ber was $120,607,000 as compared with 
$132,329,000 in September, 1925. For 
the nine months ended with September 
they had a value of $766,599,000 as 
against $884,705,000 for the same period 
of 1925. 
Figures Are Analyzed. 

Imports of crude materials, both for 
the month and nine-months’ period, were 
in excess of exports of these commodities, 
the analysis revealed. In September 
total imports of crude materials were 
valued at $135,131,000 as against $148,- 
243,000 for the same month of 1925. For 
the nine-month period ended with Sep- 
tember, total imports of crude materials 
amounted to $1,579,370,000 as compared 
with $1,247,033,000 for the same period 
of 1925. 

The department’s analysis of imports 
and exports for the month of September, 
as compared with September, 1925, and 
for the nine-month period ended with 
September, 1926, as compared with the 
corresponding period of September, 1925, 


in thousands of dollars, follows: 


Nine Months Ended September 
1925 1926 

Value Value 
884,705 766,599 
257,910 234,745 
422,634 362,786 
505,256 478,721 
1,366,515 1,492,520 


1926 

Value 
120,607 
46,484 
47,839 
55,450 
170,485 
3,437,020 
66,151 


440,865 3,335,371 
7,859 


448,724 


3,503,171 3,409,488 
135,131 1,2 3 
59,108 ‘ 6 
32,588 342,123 
62,779 559,916 
73,873 574,426 


343,479 


1,379,370 
390,387 
305,572 
607,573 
639,190 


08 
o,9 


¢ 


4 
5 
4 
5 


3,079,414 3,322,092 


Red Alder Reported 


In Demand in West 


Wood Said to Be Utilized Now 
In Manufacture of 
Furniture. 


The Department of Agriculture has | 
just announced that red alder, which 15 | 
years ago was considered a little value | , 
ia eredit of 250,000,000 marks (1 mark 
| equals $.238) on July 1, 1926, to reach | 
: | over a period of five years. 
Because of its excellence for flat parts | 


except fuel, is selling for as high as $3 
per thousand board feet on the stump. 


of furniture, because it grows rapidly, 
and because of the scarcity of other hard 


woods, red alder has become almost indis- 
pensable to the furniture industries of 
the West Coast, it is stated. 


The full text of the announcement fol- 
lows: 


The decree to which the $7,000,000 


furniture and chair industries of Wash- | 


ington and Oregon are dependent upon 
adequate supplies of red alder is brought 


; out by a publication of the United States 
| Department of Agriculture just issued, 


“Red Alder of the Pacafic Northwest.” 


Because of the scant supply of other | 

this | $1,200. 
region, and because of the excellent qual- | 
| ities of red alder for the turned and fiat | 


| parts of furniture, novelties, and the like, | 


commercial hardwoods native to 


wood-using industries of the Northwest 


are now consuming more than twice as | 
much red alder as of all other local hard- | 
The authors of the new | 
| publication state that this demand for | 
red alder is growing rapidly, mainly be- | 
cause of the increasing use of the wood | 
| for cores in high-grade panels. 


woods combined. 


The ease with which red alder can be 


| grown, if a moderate degree of care is 


taken, is cited as an additional advantage 
in the use of this wood. Red alder grows 


| rapidly and can produce merchantable 


timber in a comparatively short time, re- 
quiring only moderate good soil in which 
Stands of red alder have a low 
risk. The wood, which 15 years ago was 
considered of little value except for fuel, 
is already selling for as high as $3 per 
1,000-board feet on the stump. 

This booklet, Department Bulletin 
1437-D, can be obtatined free from the 
United States Department of Agricul- 


| ture, Washington, D. C., and from the 


District Forester, Portland, Oreg. 


| Wheat Stores as of Oct. 30 


Total 79,048,606 Bushels 


The Bureau of Agricultural Economics 
of the Department of Agriculture, an- 
nounced, November 1, that the commer- 
cial stocks of grain in store and afloat 


|; at the principal markets at the close of 


the week ended October 30 were as fol- 
lows, in bushels: 
Wheat, 79,048,060; corn, 
4,658,126; flax, 3,105,810. 
Stocks of Canadian grain in store in 
the United States markets—Wheat, 10,- 
066,799 bushels; oats, 269,000; rye, 1,- 
577,000; barley, 2,129,000, flax, 22,000. 


Agricultural Economist 
Returns From Canada 


The Department of Agriculture has 
announced orally the return from Canada 
of C. G. Randell, associate agricultural 
economist in the Bureau of Agricultural 
Economics. Mr. Randell investigated 


| grain and. livestock cooperatives with a 


view to making note of whatever in the | 


Canadian experience might be of value 
to cooperatives in this country, it is said. 


¢ 
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Public Lands 


Butter Exports Larger 
In September, Is Report 


The Department of Agriculture, Bu- 
reau of Agricultural Economics, in its 
monthly export report of dairy products, 
oleomargarine and eggs, just released, 
shows that exports during Septem- 
ber of this year of butter, oleo- 
margarine, cheese, and condensed milk 
have increased over the figures for Sep- 
tember, 1925, but jthat the exports of 
eggs, evaporated milk and dry milk have 
decreased. 

The greatest decrease is reported in 
evaporated milk, the export figure for 
September, 1926, being given as 5,- 
190,510 pounds, while that for the cor- 
responding month last year is given as 
13,339,259 pounds, or a difference of 
8,148,749 pounds. 








| tembery authorities. 


| vary between 70 and 80 acres. 


Germany Considers 
Project to Colonize 
Agricultural Lands 


Funds to Provide for Annual 
Settlement of 8,000 Farm- 
ers Appropriated by 
Reichstag. 


Kirk W. Magnuson, consul at Stutt- 
gart, in a report just received by the 
Department of Commerce, tells of Ger- 
many’s plans to colonize the sparsely 
settled agricultural districts in the north 
to relieve the congestion in the south- 
west. A large appropriation for that 


purpose has already been voted by the | 


Reichstag, it was stated. 


Following is the full text of a Depart- ! 


ment of Commerce statement based on 
Consul Magnuson’s report: 
Colonization Planned. 


Farmers in the overcrowded agricul- | 


tural districts of southwest Germany are 
to be colonized in the sparsely populated 
sections of the republic. The unbalanced 
economic conditions in 
many have led to an agricultural situa- 


tion where farmers in many instances | 
At the | 


are unable to make a living. 
same time restrictions in various coun- 
tries have limited the number of pros- 
pective agricultural emigrants. As a re- 
sult of this situation the federal govern- 


ment, in cooperation with the state, has | 
worked out plans looking to the coloniza- | 
tion of farmers from Wurttemberg and | 


Baden in East Prussia and Pomerania in 
north Germany. 
Funds Appropriated. 
In the promotion of colonization in 
these sections the Reichstag apporpriated 


This is in- 
tended to provide for an annual coloniza- 


tion of from 6,000 to 8,000 colonists. | 


One hundred and twenty applications 
have already been received by the Wurt- 
In order to exploit 
the present favorable opportunity for 
colonization the sum of 15,000,000 marks 
has been approved for immediate use. 
Enough land will be allotted to set- 
tlers to guarantee a livelifféod. The size 
of the grant depends on the soil. Where 
the soil is good from 40 to 50 acres 
will be turned over to each settler, and 
where the soil is poorer, the size will 
Hitherto 
each settler has been required to have 
a cash capital of 5,000 marks, or about 


As it has turned out, however, that 
many prospective colonists are not in 


possession of the stipulated capital, both | 
the Reich and the tSates have reduced | 


the interest rates on the loans so that 
skilled farmers, although poor, may de- 
rive benefit from the land offered by 
the government. 
Costs Are Outlined. 
It has been estimated on the basis of 


| past emigration that during the next 


decades from five to six villages, each 
comprising of from 40 to 50 farmers 
from Southwest Germany, will grow up 
annually in Northern Germany. The gen- 
eral scheme of the project includes the 


| organization of a cooperative coloniza- 


tion association’ with its seat in Stutt- 
gart, to be known under the name of 
South German Cooperative Association 
for Colonization in North Germany. 
North Germany, it is stated, has the 


| land and South Germany the settlers | 


the aim now being to bring the two to- 
gether. The colonization company is to 
erect the dwelling and out buildings at 
an approximate cost of 10,000 marks, or 
about $2,500, for each place. 

While the colonization project has for 
its chief aim relief to the congested 
agricultural sections in Germany, an im- 
portant factor is also to reduce emigra- 
tion as much as possible by giving in- 


| digent farmers an opportunity to make a 


living in their native land. Thus far 
the project appears to have met with 


| considerable enthusiasm, which augurs 


well for success. 





23,125,488; | 
oats, 49,984,197; rye, 12,900,052; barley, | 


Auction of Reservation 


Near Tucson Nets $11,325 


The Department of the Interior on | 
| November 1 announced the sale at pub- 


lice auction. of an ‘abandoned military 

reservation in Arizona, known as Wilmot 

target range, comprising 1,913 acres of 

land for $11,325, or $5,584 more than 
| its appraised value. The text of the an- 
| nouncement follows: 

Sale by public auction of an aban- 
| doned military reservation in the State 
' of Arizona brought the Federal Govern- 
| ment $11,325. The public land comprises 

1,913 acres, situated near Tucson, Ariz., 
| and was known as the Wilmot target 
range. It was sold threugh the local 
land office at Phoenix. 

The reservation was appraised at 
$5,741, and the price paid was almost 
twice the appraised value. 


southwest Ger- | 


Reclamation 


Recreation 


— 


| Governors of States 
Invited to Attend 
Hawaiian Conference 


Pan Pacific Nations Also Are 
Asked to Participate in Dis- 
cussion of Education 


and Other Themes. 


The Department of the Interior has 
just announced that invitations to the 
Pan Pacific Conference on Education, Re- 
| habilitation, Reclamation and Recreation, 
to be held at Honolulu, Hawaii, in April, 
| have been issued to governors of all the 
States, to ministers of education of Pan 
Pacific nations, and to State educational 

officials. 
| The full text of the statement follows: 

“Governors of States throughout the 
Union have been invited by Secretary 
Work, of the Interior Department, to 
participate in the Pan Pacific Conference 
on Education, Rehabilitation, Reclama- 
tion and Recreation, to be held in Hono- 
lulu, Hawaii, April 11 to 16, 1927. 

Called By President. 

“This conference was called by the 
President in conformity with a resolu- 
tion by Congress, the responsibility of 
organizing and conducting it being placed 
on the Secretary of the Interior. 

“Invitations sent to the governors also 
included any officials having control of 
education, engineering, reclamation, park 
and recreation functions of the State 
governments or engaged in similar proj- 
ects to be discussed by the conference. 

“Plans for the sessions are now being 
| completed. The Commissioner of Recla- 
| mation, the Director of the National Park 
Service, the Commissioner of Education, 
and representatives from several of the 
other executive departments of the Gov- 
ernment are assisting in the organiza- 
| tion of the conference.” 

Letter of Invitation. 

The letter written to the governors by 
Secretary Work follws in full text: 

“T am writing to extend to you a cor- 
dial invitation to attend a Conference on 
Education, Rehabilitation, Reclamation 
and Recreation, called by the President 
of the United States in conformity with 
a Joint Resolution of Congress and to be 
|-held in Honolulu, Hawaii, during the 
| week of April 11 to 16, inclusive, 1927. 

“The responsibility of organizing and 
conducting this conference has _ been 
placed on the Secretary of the Interior. 
In this task I will be assisted by the 
Commissioner of Reclamation, the Direc- 
tor of the National Park Service, the 
Commissioner of Education, and repre- 
| sentatives from several of the other 
| Executive Departments of the Govern- 
ment. I inclose herewith a’ bulletin of 
the conference, which will f give you a 
general idea of our plans. 

“Governor Farrington, of Hawaii, 
joins with me in extending to you a 
cordial invitation to participate in this 
conference. We desire to include in our 
invitations any officials of your State 
| who may be interested. I take it that 
| educational officers, engineers, reclama- 
tion experts, directors of parks and rec- 
‘eation and those engaged in similar proj- 
ects would be interested in our program. 

“The appropriation which we anticipate 
| for the conference will be adequate to 
cover the expenses of the representatives 
| of the Federal Government only. How- 
ever, I have reservd a limited number of 
accommodations on a Government trans- 
‘port sailing from San Francisco on 
March 30. 

“Should you find it possible to attend 
the conference I would be happy to have 
you as a member of the party of the Sec- 
retary of the Interior. It will probably 
be necessary to return on a private 
steamship line. Sailings are listed in the 
accompanying bulletin. 

“May I have your response as early 
as you are able to arrive at a decision? 
Before preparing the program of the 
conference in its final form we would like 
to have before us the names of those 
likely to attend.” 


Timothy Seed Takes 


Advance in Its Price 











Rise of 5 Cents Per 100 Pounds 
Reported in Two Weeks 
Ending October 23. 


The Department *of*, Agriculture, 
through the Bureau of ‘Agricultural 
Economics, has just announced that dur- 
ing the two weeks ending October 23, 
approximately 544,700 pounds of timathy 
seed were exported mainly to Germany. 

The full text of the announcement fol- 
lows: 

Timothy seed prices averaged 5 cents 
per 100 pounds higher on October 19 
than two weeks before. Advances were 
reported in a majority of the important 
producing districts but in a few others 
prices were unchanged to a little lower. 
Prices ranged $4.25 per 100 pounds, basis 
| clean, in eastern South Dakota and $4.35 
in northwestern Missouri to $5 in north- 
ern Ohio and $5.05 in Illinois. They 
averaged $4.65, compared with $6.55 in 
1925, $5.45 in 1924, and $6.70 in 1923 
on corresponding dates. Recent prices 
were considered to be steady. 

Movement of the crop has been slower 
than last year, and three years ago, but 
about the same as two years ago. Ap- 
proximately 70 per cent of the crop had 
left growers’ hands up to October 19, 
compared with 80 per cent last year and 
three years ago, réspectively. Movement 
has been slowest in Illinois, northeastern 
| fowa, and southern Minnesota and fast- 
est in northern Missouri and southwest- 
ern Iowa. 

During the two weeks ending October 
23, approximately 544,700 pounds were 
exported from an Atlantic port mainly 
to Germany (335,000 pounds). Smaller 
corresponding two weeks 180,000 pounds 
was exported. 
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National Defense 


EC Powder Found 
Better in Grenades 


Than Stronger TNT 


Explosive of More Powerf ul 
Type Pulverizes Container, 
Producing No Flying 
Fragments. 


Major General Robert H. Allen, Chief 
of Infantry of the Army, has announced 
that TNT is too powerful as the ex- 
plosive of hand grenades. Tests now 
being made with EC powder, so far have 
shown the superiority of EC powder 
over TNT. 

Experiments with hand grenades filled 
with TNT showed that “the body was 
pratically pulverized thus limiting ma- 
trially the effective radiuc from flying 
fragments.” EC powder, on the other 
hand, is shown by experiments to have 
produced larger fragments than did the 
present type of grenades.” The tests 
“indicated that the penetration of the 
grenade filled with EC powder was su- 
perior to that of the grenade with TNT 
filler.” 

The full text of the statement of the 
Chief of Infantry is as follows? 

The body of the defensive hand gre- 
nade, Mark II, is serrated, for the pur- 


pose of causing it to break into frag- | 


ments of effective size upon explosion. 
TNT is the present. explosive used as 
filler. 

Some doubt has exisfed as to whether 
the grenade body broke along the ser- 
rations, and preliminary tests were held 
in 1925, which indicated that, with the 


prescribed amount of filler, the body 
was practically pulverized, thus limiting | 


materially the effective danger radius 
from flying fragments. The fragments 
made by the full charge of the explosive 
did not have sufficient weight for the 
desired penetration. 

Reduced Filler Ineffective. 

It was found that by reducing the 
filler charge the fragments became larger 
but the energy with which the fragments 
were thrown was also insufficient to ob- 
tain the desired penetration. 

The Infantry Board has recently held 
tests to determine the characteristics of 
the present type of grenade filled with 
TNT as compared with those filled with 
EC powder. These tests indicated that 
the grenades loaded with EC powder 
produced larger fragments than~did the 
present type of grenades; that the ex- 
plosion, while of less intensity, was not 
less demoralizing than those of the high- 
explosives grenade, due to the greater 
noise of fying fragments, caused by the 
better frAgramentation, and that al- 
though the tests to determine penetra- 
tion were not conclusive, these tests, 
combined with those recently held by the 
Ordnance Department, indicated that the 
penetration of the grenade with EC filler 
was superior to that of the grenade with 
the TNT filler. 

The methods employed in making the 
test are interesting. Five different tests 
were conducted for the purposes indi- 
cated below: 

a. To determine the framentation of 
each of the two types, five grenades of 
each type were exploded in an all-steel 
compartment, and the fragments were 
recovered, photographed and compared 
as to size. 

b. To determine the concussion of 
both types of grenades, they were ex- 
ploded in steel compartments, in the 
open, in tall grass, on armor plate and 
on wooden stakes. 

Penetration Is Measured. 

c. To determine the penetration of 
wooden screens by fragments at differ- 
ent ranges, two screens, 6 feet by 6 feet 
by 14 inch, and one screen 6 feet by 6 
feet by 1 inch were used. Grenades of 
both types were placed 5, 10 and 15 
yards distant trom the screens and ex- 
ploded. A relative comparison was then 
made of the penetrations resulting from 
the hits obtained on the screens at the 
different ranges. 

d. To determine the relative visibility 
of each type of grenade, five grenades 
were exploded in short grass and in the 
open. 

e. To determine the range of the two 
types, ten grenades of each type were ex- 
ploded on the edge of a lake; five were 
placed on wooden stakes, and five on 
armor plate. The lake was marked off 
by a series of stakes and markers placed 
at intervals of 5 yards. The splashes 
in the lake were observed from a tower 
and the distance noted. 


Cave Segregated 
For Scientific Studv 


The Department of the Interior an- 
nouneed on November 1 the issuance of 
an Executive Order withdrawing tem- 
porarily 40 acres of public land in Ne- 
vada, on which is located Lovelock Cave 
for the purpose of scientific study of 
prehistoric material in the cave. The 
full text of the announcement follows: 

Temporary reseryation of a tract of 
public land in Nevada containing Love- 
lock Cave was authorized by an execu- 
tive order issued today. 

The area on which the cave is located 
contains approximately 40 acres and is 
in Churchill County. Its withdrawal is 
for the purpose of affording opportunity 
of scientific study of interesting prehis- 
toric material found in the cave. 

According to the Secretary of the 
Smithsonian Institution articles taken 
from Lovelock Cave are in a remarkable 
state of preservation and are particularly 
valuable or this account. With its tem- 


porary retention in public ownership as | 
a result of the executive order, the site | 
will be the subject of further archaeo- | 


logical research. 

Withdrawal of the tract was made on 
the recommendation of the Secretary of 
the Interior. 








Air Service Is Approved 
Between Berlin and Paris 


In a mail report forwarded to the De- 
partment of Commerce by Eugene A. 
Masuret, clerk to the Trade Commis- 
sioner at Paris, details are given of the 
Franco-German agreement for an air- 
plane service between Paris and Berlin. 
The full text of the Department’s state- 
ment follows: 

French and German Governments have 
agreed on air service between Paris and 
Berlin, following the signing of a con- 
vention relative to aerial navigation, ac- 
cording to the Journal official. The serv- 
ice will be carried on by a French com- 
pany, the Societe Generale de Transport 
Aerien, and a German company, the 
Deutsche Luft Hansa. The exploitation 
of this line, which was first established 
over the route Paris-Brussels-Cologne- 
Berlin, could have come within the scope 
of the convention, approved April 17, be- 
tween the government and the Societe 
Generale de Transport Aerien, but com- 
mercial reasons—too keen competition on 
the Brussels-Cologne section and the ad- 
vantage in making the Paris-Berlin con- 
nection with more speed—have decided 
the company to use the direct itinerary 
from Paris to Cologne. A stop is made 
at Essen, however, on the Cologne-Berlin 
section. 


Paleontologist Sent 
To Examine Fossil 


Of Florida Elephant 


Smithsonian Institution Dis- 
cusses Possibility That 
Remains Are Those 
of Mammoth. 


The Smithsonian Institution has just 
announced the departure of one of its 
paleontclogists to Venice, Florida, to in- 
vestigate reported finds of a fossil mam- 
moth. If the skeleton is complete, the 
statement says, the find will enable pale- 
ontologisist to ascertain whether the 
Florida mammoth is a distinct species 
from the mammoth found farther north 
and west. 

The full text of the statement fol- 
lows: 

Dr. J. W. Gidley, paleontologist of the 
Smithsonian Institution, has left Wash- 
ington to investigate reported finds of a 
fossil elephant at Venice, Fla. 

All Rights Transferred. 

Announcement of the find was tele- 
graphed to the Smithsonian Institution 
by the Venice Land Co., on whose prop- 
erties it was made. The company has 
offered cegmplete rights on the skeleton 
to the InStitution. 

Though there can as yet be no cer- 
tainty of just what the fossil remains 
are, the teeth are said to be six inches 
wide, which would indicate that they be- 
long to a mammoth. 


Supposed Mammoth. 


Apparently a considerable portion of 
the skeleton, including the skull and the 
lower jaw, has been discovered. If this 
proves to be complete, it will be the first 
complete mammoth skeleton to be found 
in Florida. 

This is important to science since it 
will enable paleontologists to ascertain 
whether the Florida mammoth is a dis- 
tinct species from the mammoth found 
further north andwest. The teeth found 
previously in Florida tend to prove that 
this is so. 


Facile 
Department of War 


To Sell Storage Site 


Property Held in Pittsburgh 
Since 1814 to Be Offered 


at Auction. 

The Department of War has announc” 7 
for sale the 16 2-3 acres of land in the 
city of Pittsburgh, Pa., which it has held 
as a fort, and aS a.storage and supply 
depot, since 1814. The property is to be 
disposed of at public auction on Novem- 
ber 10. The text of the announcement 
follows in full: 

Under the provisions of an Act of 
Congress, approved June 6, 1922, the 
War Department will sell all of the 
Government-owned land and improve- 
ments located at Pittsburgh, Pa., known 
as the Pittsburgh Storage and Supply 
Depot. The property will be sold at pub- 
lic aution to be held,on the premises at 
2 p. m., Eastern Standard time, Novem- 
ber 10, 1926. 

The land comprising the Pittsburgh 
Storage and Supply Depot is bounded on 
the north side by the center line of 40th 
Street; on the south side by the center 
line of 39th Street, om the east side by 
the east line of Butler Street, and on the 
west side by the low-water mark of the 
Allegheny River as it existed in 1814. 
The area is approximately 16 2-3 acres, 
including portions in abutting streets 
and is part of the parcel of land con- 
veyed to the United States of America 
by deed dated April 29, 1814, from Wil- 
liam B. Foster and others. 

The Government-owned improvements 
on the land consist of one office and 
storehouse building, seven storehousess, 
seven buildings for living quarters, one 
kiln. one shop building, one briquette 
building, four sheds, stone retaining 
walls and concrete roadways; also a por- 
tion of the railroad sidings. All of the 
guildings are of brick, stone and con- 
crete construction. 

Specifications of the sale and all other 
information may be obtained from the 
Quartermaster General, U. S. Army, 
Washington, D. C. ~ 

The depot, owing to railroad connee- 
tions, is ideally situated for manufactur- 
ing and warehousing purposes, 
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Government 


Laboratories 


Device Is Developed 
ToTest Workability 


Of Conerete Mixture 


Bureau of Standards Enabled 
to Measure Quality W ith 
Penetration Ap- 
Paratus. 


The development of a device for 
measuring with accuracy the workability 
of concrete is the scientific object of 
an investigatiom now in progress at the 
Bureau of Standards, The purpose of 
these tests age fully explained in a state- 
ment just issued by the Bureau. 

The full text of the statement fol- 
lows: 

A study of the workability of con- 
erete mixtures is being carried out at 
the Bureau under a cooperative re- 
search arrangement with the  Celite 
Products Company, Los Angeles, Calif. 
The purpose of this work is to devise 
an apparatus which will measure ac- 
curately that quality of concrete known 
as workability and to obtain this meas- 
urement in units which are used in en- 
gineering work. 

Peneration Apparatus. 

Several years ago a penetration ap- 
paratus was developed in the cement 
section of the bureau for the meas- 
urement of workability, The apparatus 
consisted of a 6 by 12 inch cylindrical 
mold mounted upon a small table which 
can be raised or dropped about one- 
tenth inch by means of a cam. 

A spider carrying a sleeve is mounted 
on the top of the mold. Through the 
sleeve a close-fitting rod is introduced 
in alignment with the axis of the mold. 

The > yes of concrete to be tested 
is placed uniformly in the mold and 
first compacted by 30 drops of the 
table, then the. rod is inserted in the 
sleeve and lowered gently into the con- 
create until it comes to rest upon its 
own weight. The cam shaft is then 
turned and the mold full of concrete is 
successively raised and dropped in such 
manner as to allow a reading of the 
penetration of the rod after each im- 
pact. The test was regarded as com- 
pleted when the rod had penetrated the 
concrete 10 inches, 

As the same means were used for 
driving the rod through the mass as 
were used for compacting it, the test 
was not reliable for the lean and harsh 
working mixtures. /To overcome this 
objection and to secure more exact 
measurements on all mixtures a new 
method has been devised for driving 
the rod. = 

The new part of the apparatus is 
similar toa pile driver in that a weight 
is released from a fixed height above 
the rod and falling free drives the rod 
through the concrete without ‘further 
raising and lowering of the table, once 
the conefete is uniformly compacted. 
The workability is measured by the 


reciprocal of the work in causing the. 


penetration of the rod, 
Results of Tests. 

Tests have been made on concretes of 
different proportions from 1:114:3 to 
1:3:6 in which the amount of water 
was varied to give consistencies from a 
very dry mix to a wet mix. The data 
so far obtained showed the difference 
in consistengy quite markedly- 

First the dry mix requires the most 
work; then by adding more water the 
concrete becomes more workable, until 
a point is reached where too much water 
has been added, causing segregation, 
and the workability is again decreased. 

In order to confirm this preliminary 
study further tests are being carried 
out and additional studies are being 
made in which a body of compacted 
concrete is deformed instead of a dis- 
placement of a part of the mass, as is 
done in the penetration apparatus. 

After a method of measuring work- 
ability is fully developed, it is planned 
to test a wide range of concrete mix- 
tures in which other qualities 


determined, and the relation between 


them and workability will be studied. | 


Permit Is Approved 
For Delaware Cable 


Department of War Also Puts 
Sanction on Two Other 
Water Projects. 


The Department of War has jyst an- 
nounced that Col. Hanford McNider, As- 
sistant Secretary of War, has approved 
three engineering applications, including 
one to construct a 132,000 volt electric 
power cable across the Delawere River 
at Trenton, N. J. The announcement by 
the Department follows in full: 

The Assistant Secretary of War, Col. 


Hanford MacNider, has approved the | 


following: 

1, Applicatiom made by the Buck Falls 
Electric Company of Pennsylvania and 
The Public Service Gas and Electric 
Company of New Jersey, for permit to 
construct and maintain a 182,000 volt 
electric power cable across the Delaware 
River, The cable will be 145 feet above 
mean low water level and will cross the 
river about two miles below the Penn- 
sylvania Railroad bridge at ‘Trenton, 
N. J. 7 

2. Application made by the Police Jury 
of Caddo Parish, La, for approval of 
plans for a bridge to be constructed over 
Soda Lake Canal at the mouth of Cotton- 
wood Bayou, Six miles northwest of 
Shreveport, La. 

3. Application mae by Treasure Is- 
land, Inc., and Riparian Rights Holding 
and Development Co.,, Inc, St- Peters- 
burg, Fla., for permit to construct islands 
by bulkheading and filling in Boca Ciega 
Bay between Johns Pass and Blind Pass, 
St. Petersburg, Fla. At the suggestion 
of the District Engineer the applicant 


v 


| years 





will be | 


| throughh the Weather Bureau, has just 
-| issued 
|the commmon misunderstanding of such | 





Aeronautics 


Maj. A. W. Bloor Assigned 


To Central American Post | 


The Department of War just has 
announced the appointment of Major 
Alfred W. Bloot, First Infantry, U. S. 
A., to be military attache to the five 
Central American countries and 
Panama. 

Major Bloor will relieve Captain Harry 
M. Gwynn, who has served for four ’ 
im Central America. Captain 
Gwynn will take a course in the Infan- 
try School at Fort Benning, Ga. 

Major Bloor holds the Distinguished 


| Service Medal, is on the General Staff 


eligible list, and is a graduate of the 
Army War Oollege and a distinguished 
graduate of the School of the Line. He 
was born in Pennsylvania, September 9, 
1876. His military service has been 
chiefly with the national guard. He 


| served in both the Spanish War and the 


World War. / 

He entered the regular army from the 
Texas National Guard, and was ap- 
pointed a major of the regular army 
July 1, 1920. 


Cavalry Physicians 
Put on Horseback 
In Army Innovation 


Medical Men Delegates to 
Ride on Steeds Instead 
of Traveling in Am- 
~ bulances. 


The Department of War has an- 
nounced that Cavalry doctors now will 
ride horses instead of armbulances. The 
first mounted medical unit has recently 
been added to the First Cavalry Division, | 
and 10 officers and 119 men hereafter will 
travel om _ horseback whenever wheel 
transportation ‘must be left behind, the 
balance of the medical unit of 18 officers 
and 207 men remaining always with the 
wheeled hospital equipment. 

The full text of the Department of 
War amnouncement follows: 

For the first time, the United States 
Army has a mounted medical unit. This 
is the “Medical Squadron, Cavalry Di- 
vision,’” -which has been authorized as | 
part of the First Cavlary Division, Fort 
Bliss, Texas. 

Medical personnel formerly accompan- 
ied cawalry in wheel transportation and 
as a result usually was unable to tem 
tain the same rate of march or traverse 
rough terrain, Consequently, cavalry 
casualties often either did not receive 
professional attention or were dependent 
on local humanitarian interest. 

The new wit comprises a squadron 
headquarters of 2 officers and 7 enlisted 
men, all mounted, a collecting troop of 2 | 
officers and 50 enlisted men of whom 43 
are Mounted, an ambulance troop of 2 
officers and 50 enlisted men, 7 mounted 
and the remainder chauffeurs, wagoners, 
motorcyclists and mechanics. There is 
also a hospital troop with 5 officers and 50 
enlisted men. In this troop 28 are 
mounted, the others being chauffeurs, 
wagoners and hospital personnel, A | 
veterinary troop of 2 officers and 50 en- 
listed men—42 on horses and 10 with the 
animal-—drawn and motor 
—completes the squadron. 

The squadron totals 13 officers and 207 
enlisted men. Of these, 10 officers and 
100 enlisted men are mounted and able to | 
accompany the cavalry when wheel trans- 
portation must be left behind. 


Correct Definition 
Civen of “Tornado” 


transportation 


Weather Bureau Says Word | 
Often Is Confused With “Cy- | 


clone” and “Hurricane.” 


The Department of Agriculture, | 


a_ statement calling attention to | 
terms as tornado, cyclone and hurricane, | 
Incorrect definitions occur even in diction- | 
aries, it says. 

The full text of the 
lows: 

The commonly accepted definition of 
a tornado, often found even in diction- 
aries, iS Erroneous. 

The ‘‘funnel-shaped cloud like a water- 
spout, sand column, or dust whirl” is not 
the tornmedo itself, but a phenomenon that | 
occurs with it, a product of the violent | 
and destructive winds that constitute the 
tornado. In meteorological terms a “tor- 
nedo” is a small, violent, rotating wind- 
storm, Sometimes confined to an area of 
a thousand feet or less. 

A “cyclone,” as méteorologists under- 
stand it, is a system of winds accom- 
panying an extensive region of low ba- 
rometric pressure. It may cover an area 
of a thousand miles or more, and is us- | 
ually characterized by clouds and precip- 
itation. 

A “hurricane” is a cyclone, which us- | 
ually originates in the warm waters of 
the South Atlantic or Caribbean Sea, and 
consists of violent destrugtive winds that | 
damage property and endanger life. This 
same type of storm is caled a typhoon 
when it occurs in the vicinity of the 
China Sea and the Philippines. | 

The probable direction of a hurricane | 
can be predicted from observations, and | 
the speed of its progress is reckoned 
from its measured wind velocity, The 
Weather Bureau sends out by radio and 
telegraph warnings of approaching hur- | 
ricanes, so that ships at sea and persons | 
at all points in their paths may take | 
steps to protect themselves. 


statement fol- 








had modified the original plans to elimi- | 
nate certain undesirable features, The 
proposed dredging will” improve the 
waterway. 


| Corps Area, Atlanta, 
| the Army in its relief work following | 


supplies | 


| Federal Counsel Asked 


Gnoex 
INDEX 


Radio 


Frequency 


Bureau ot Standards | Bureau of Standards Plams 


| Celebration of Its ‘Birthday’ 


Develops Measure 


Of Radio Frequency 


Method Described in Scien- 
tific Paper by Dr. C. B. 
Jolliffe and Miss 
Grace Hazen. 


A scientific paper, written by Dr. C. B. 


sued by the Bureau of Standards, de- 
scribes a new method of establishing 
radio standards of frequency. This 
method, which is beimg: used by the Radio 
Laboratory, is told about briefly in a 
statement just issued by the Bureau. 


The full text of this statement follows: | 


Scientific Paper INo. 530 describes a 
method used by the Bureau in establish- 
ing radio standards of frequency. It 
consists in the “‘stepping up” from a 
known low frequemcy to a radio-fre- 
quency by the use of harmonics. 

Frequency Es Amplified. 

The known low frequency used as a 
fundamental is a 1,025-cycle tuning fork 
driven by an electron tube. The low- 


frequency output from the tuning fork 
carried through an amplifier which 


is 
distorts it and produces harmonics. 


Any desired harmonic may be selected | 


by tuning the amplifier to its frequency. 
This harmonic is then amplified to suf- 


ficient power to Operate the frequency | 
meter (wave meter} under standardiza- 


tion. 

By selecting different harmonies of the 
tuning fork the entire range of a fre- 
quency metey from about 10 to 4,000 
kilocycles (30,000 to 75 meters) may be 
obtained from one tuning fork of known 
frequency. 

Any fixed frequemcy generator, such 
as a piezo oscillator, may be standard- 
ized by the use of the harmonic ampli- 
fier with an auxiliary device for deter- 
mining the frequency of the audible beat 
note between a harmonic from the known 
tuning-fork frequency and the unknown 
piezo-oscillator frequency. 

Beat-Note Determined. 

The auxiliary device used in determin- 
img the beat-note frequency between a 
harmonic of the amplifier and unknown 
source is a sonometer. It consists of 
steel piano wire mountéd across two 
movable knife edges with a known ten- 
sion applied. 

The frequency at which the wire will 
vibrate may be computed from its mass, 
tension, and length. The beat-note fre- 
quency is applied to the wire through a 
telephone receiver. 

The wire vibrates when its frequency 
is equal to the frequency of the applied 
beat-note frequency due to the attraction 
of the wire by the telephone magnet. 
Thus Me frequency of the beat-note may 
be obtained by computing the vibration 
frequency of the wire. , 

Two audio-frequencies may be com- 
pared very accurately by the use of the 
harmonic amplifier and sonemeter. 

The paper may be obtained for 10 cents 
a copy. from the Superintendent of Docu- 
ments, Government Printin 
Washington, D. C. . 


Army Spent $113,000 


. In Hurricane Relief 


Department of War Receives 
Report of Expenses Incurred 
After Florida Storm. 


The relief given by the Army fol- 
lowing the hurricane in Florida Sep- 
tember 20, totaled $113,196.12 in value 
tle Department of War has just an- 
nounced, The full text of the 
nouncment follows: 

A report of the War Department 
from the Commanding General Fourth 
Ga., shows 


an- 


the Florida storm furnished 
and incurred expenses as follows: 1,600 
large tents and 4,340 canvas 
cots, valued at, $106,899.70; transporta- 


| tion charges on this property amounted 
fur- | 


to, $5,591.23; medical supplies 
nished, valued at, $279.67; transporta- 
tion, rations, quarters and telegrams of 
Army personnel amounted to, $435.52. 
Among the medical supplies furnished 
were tetanus antitoxin and typhoid 
vaccine. 

Through the American Red Cross, 
Army supplies were furnished to suf- 
ferers at Miami, Fort Lauderdale, 
Sebring, and Hollywood. 

Lt. Col. Perey L. Jones, Medical De- 
partment, who arrived at Miami on 
September 20 as the representative of 
the Army, remained on duty in the de- 
vastated region until October 11, 


The Department of War has announced 
that a committee from Detroit and 
Wayne County, Mich., had called in 
order to obtain tecinnical advice on the 
establishment of am airport on Grassy 
Island, eight miles from the center of 
Detroit. 

The announcement follows in full: 

Proposed Airport for Detroit: A com- 
mittee-from Detroit and Wayne county, 
Mich., headed by Solon E. Rose, engi- 
neer adviser for the mayor of Detroit, 
“yesterday interviewed War Department 
officials to obtain technical advice on an 
airport for Detroit. 

Officials of the city have proposed for 
this purpose Grassy Island, located just 


that | 


| day, December 4. 





folding | 





| eration decreasing the number 





| east of the head of Grosse Isle and be- | 


tween Fighting Islamd and the American | 


mainland. 

The airport as planned will comprise 
600 acres, It is eight miles from the cen- 
ter of Detroit. 


| of Standards, 


The Department of Commerce has 
just announced that the Bureau of Stand- 
ards on Saturday, December 4, will cele- 
brate the twenty-fifth anniversary of its 
founding. The following is the text of 
the announcement, givin gplans for the 
celebration: 

Twenty-fifth anniversary of the Bu- 


| reau of Standards of the Department of 


Commerce will be celebrated on Satur- 
The Bureau will keep 


. ; »: | open house and a banquet will be iven 
Jolliffe and Miss Grace Hazen, just is- | ° . x9 


at which its many friends will meet the 


| staff. Reminiscence will be exchanged, 


the achievements of the quarter century 
will be reviewed, and the presnt and fu- 
ture work will be discussed. A group of 
distinguished guests will attend the cele- 
bration. 


The event is of interest to the world 


| of science and as well to the industrial 


exports who have worked so closely in 
cooperation with the Bureau and in turn 
made application of its discoveries and 
developments in perfecting the measured 
control of processes. The opportunity to 
inspect the experimental research facil- 
ities of the Bureau will be welcomed by 
its many friends. 


Personnel of Navy 
All Declared Eager 


For Flight Courses 


‘Department Repeats Notice 


That Only Men of Highest 
Calibre Will Be 
Caliber Will Be 


The Department of the Navy has just 
announced that “practically every en- 
listed man in the Navy who is under 28 
years of age’’ has applied for the flight 
training course open to enlisted men. 
The announcement adds that if all these 
men were merely put through the first 
physical examination the Navy surgeons 
assigned to this work would have to 
spend two years on the examinations 
alone. 

The department has again announced, 
therefore, that only enlisted men “of 
chief petty officer caliber” will be con- 
sidered for the flight training, which 
graduates its students as aviation pilots. 


Statement Given in Full. 

The full text of the announcement 
follows: 

Applications from enlisted personnel 
of the Navy for the flight training course 
at Pensacola have been so numerous that 
the Navy Department has been compelled 
to call the service’s attention again to 
the fact that only enlisted men of chief 
petty officer caliber will be considered. 

Naval medical officers acting as flight 
surgeons claim that practically every 
man under 28 years of age, from mess 
cooks to yeomen, on naval ships and sta- 
tions have been applying for the course, 
which graduates men as aviation pilots. 
The medical examination for aviation in- 
cludes a thorough physical and psycho- 
logical test which lasts about three hours. 


Twenty-five to be Chosen. 


Flight surgeons have been so over- 
whelmed with applications that it is esti- 
mated unofficially, if the Navy Depart- 
ment had not limited applications to those 
of chief petty officer caliber, tests of pres- 
ent applicants would not be completed 
for two years. 

The next enlisted men’s course in flight 
training at Pensacola will be assembled 
January 4, 1927, and will number 25 men. 


Standrdas Proposed 


For Hosiery Lengths 


of 


Study Made Bureau 


Standards Is Reviewed in 


by 


Technical Paper. 


Standards in hosiery lengths are dis- 
cussed in a paper just issued by the 
Bureau of Standards, giving result of 
studies made at the Bureau in coopera- 
tion with the hosiery industry. 

The Department of Commerce has 
made public a statement announcing the 
bureau’s work in determining -sizes of 
socks and stockings. The full text of 
the statement follows: 

The discomfort resulting from ‘wear- 
ing hosiery which is too long or too 
short may be minimized by the proposed 
standard lengths which were prepared 


| for the consideration of the hosiery in- 
| dustry as a result of a study made at 
| the Bureau of Standards in cooperation 
| with the National Association of Hosiery 


On Airport for Detroit | 


| be. benefited 
| Standards; for they will aid in the es- 


and Underwear Manufacturers. 
The manufacturer, it is believed, will 
by the adoption of these 


tablishment of efficient methods of op- 
of dis- 
putes and cancellations, and resulting 
in some instances in a saving of ma- 
terial. 

The existing practices in the hosiery 
industry were studied. Over 1,200 dozen 


| pairs furnished by the industry and rep- 


resenting the product of 30 different 
manufacturers were measured. 

From the data obtained, standards are 
set up for the length of ladies,’ men’s, 
children’s ribbed, children’s sport and in- 
fants’ ribbed ‘hosiery, and for infants’ 
and children’s socks. Reasonable toler- 
ances are also recommended. 

This work is fully described in Tech- 
nologic Paper No. 324 of the Bureau 
copies of which are now 
on sale by the Superintendent of Docu- 
ments,’ Government Printing Office, 


4 Washington, D. C., at 10 cents each. 
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Ichu Grass Found. 4 
To Be Poor Soure 
Of Pulp for Pap 


ag 
é 


Tests Said to Show Wes 
Product and Low. Yield” 
From South Ameri- — 


‘ 


can Plant. ‘ 


The Bureau of Standards has be 
working on experiments with stipa i 
grass from the Andes regions in i 
America to determine its value for pap 
making. According to the Departn 
of Commerce, the grass was given to! 
Bureau by one of the South Americg 
legations. The Department made pub 
the following statement by the Bur 
regarding its investigations: : 

Tests on ichu grass received from 
South American legation have recent} 
been made at the Bureau of Standards’ 
determine the value of the material # 
a potential source of paper pulp. 
tests were limited to laboratory s¢ 
production and consisted of the usu 
paper-making processes of cooking 
beating the material and converting 
resultant pulp into sheets of paper. 
sheets made were submitted to vario 
physical tsts which are applied 
evaluation of paper. 

Two Processes Tested. 

Two cooking processes were included 
One employing 25 per cent of causti 
soda as the digesting agent; the other, 
per cent of lime. The yield of papel 
making pulp obtained was 25.5 and 56 
per cent, respectively. 

The yield from the lime “cook”? com 
pares favorably with that of commonl 
used paper-making materials, but thi 
strength of the paper made from th 
pulp was insufficient to meet the us 
requirements of papers. The yield fror 
the caustic process is not satisfacto; 
from an economic standpoint and to hay 
bleached the resultant pulp would hay 
required a relatively large amount 6 
bleaching powder, the use of which wou 
have further reduced the amount of pulj 
available for conversion into paper. 

Material Is Unpromising. Pe 

On account of low yield, high chemi 
consumption, and lack of strength, Sout 
American ichu grass is not considered } 
promising material for the manufactu 
of paper in general. As this grass giv 
a soft and bulky sheet, it might be 
as a filler with the stronger fiber pulp 
and would doubtless be a suitable mate 
rial for the production of papers i 
which these qualities are desired. 

Stipa ichu_ grass, commonly called 
“ichu” grass, is indigenous to the region 
of South America southward throug 
the Andes to Argentina. In many part 
of the Andes it is a dominant grass.abo 
the timber line. , 


So 


President Appoints } 
Kight to West Poin 


Four Others Are Designated te 
Take Tests for Admission to 
Military Academy. 


Eight candidates, appointed by Presi 
dent Coolidge from the United States al 
large, were included in the 12 appointee: 
to West Point just announced by the De 
partment of War. The full text of th 
announcement follows: 

The following candidates have b 
designated for the Military Academy en 
trance examination to be held beginni 
on March 1, 1927, witha view to adm 
sion to the Academy on July 1, 1927: 

Louisiana: st district, John Stone 
Gentilich, 6436 Catina street, New Or. 
leans. 

Missouri: 14th = district Ernest 
Moore, Caruthersville; Burton Orland 
Heinrich, Ist alternate, West Plaims; and 
Paul Walters. 2d alternate, Cape Gi 
rardeau. 

New York: 32d_ district, 
Hungerford Wise, 428 
street, Watertown. 

South Carolina: Ist district, Johnson 
Hagood, Jr., The Citadel, Charleston. 

U.S. A. L.: President Coolidge, John 
Edward Leary, P. 0, Box 348, Cornwall-! 
on-Hudson, N. Y.; Cyrus Dolph EEI, care 
Marion Inst., Marion, Ala.; Eugen 
Lewis Brown, Washington Bks., D. Cj 
Richard Lee Jewett, care Engr. College, 
University of Nebraska, Lincoln, Nebr.j] 
Harry N. Burkhalter, Jr., care Capt. 3 
N. Burkhalter, 20th Infantry, Fort Sill} 
Okla.; John Milton Ritchie, 3406 N, 234 
street, Philadelphia, Pa; Frank S. Bes- 
son, dr., care Maj. F. S. Besson, C. E 
Fort Leavenworth, Kans.; Orlando C, 
Troxel, Jr., 1901 Park Road, N. W, 
Washington, D. C. : 4 


Richard 
Washington 


Cylinder HeadInvented 
In Germany for Engine 


The Automotive Division of the Departy 
ment of Commerce is in receipt of ad. 
vices from Berlin to the effect that al 
copper cylinder head which is said to 
increase power and compression in 
internal combustion engine has been 
vented in Germany. The following 
ment based on the report has beem ma 
public by the division: ; 

A copper cylinder head for use on’) 
ternal combustion engines has ree X 
been invested in Germany. The idea ig 
to quickly radiate the heat of combuse! 
tion which accumulates in an itmternal 
combustion cylinder. Some of the elaims 
made for copper cylinder heads are ims 
creased power and higher compressit 
due to the rapid radiation made possi 
ble by the use of such a cylinder hea 
also reduced carbonization and 
quent disadvantages to the cylind 
duced oil consumption and high 
pression. The German rights to 
development are owned by KUpfe 
denKOLben G. m. b. h,, Berlin-Ch 
burg 1. Habsburger Ufer 7, 
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Deficiencies 


Deductions 


al ector’s Finding 
Affirmed in Case of © 


Improvements Made 


xpenses for Bettering of 

Building Used Classed | 
as Capital Invest- | 
* ment. 


psiAH T. ROSE, COLLECTOR OF INTERNAL 
Rivenve; PLAINTIFF IN Ernor, V. Hav- 
BRIY FURNITURE Co.; CrrcuIT COURT 
or APPEALS, FurtH Circuit; No. 4805. 
In this case alterations, additions and | 
provements made) by a lessee at the | 
eginning of a 10-year term were not 
leducted from the gross income, but | 
ere classed as a capital investment to 
s amortized over the term of the lease: 
penses which were necessary to make 
he premises fit for business use were 
owed. | 
C. P, Goree (Clint W. Hager, A. W. | 
regg, Frederick W. Dewart on the 
rief) for Plaintiff in Error. Marion | 
mith (Bloodworth & Fort; Little, | 
Powell, Smith & Goldstein; 0. H. B. | 
Bloodworth, Jr., on the brief) for de- 
fendant in error. 

Before Walker, Bryan and Foster, Cir- | 
uit Judges, Circuit Judge Foster, deliv- 
d the opinion of court as follows: 

’ Defendant in error, a Texas corpora- | 
ion, plaintiff below, hereafter referred | 
to as plaintiff, is engaged in the retail | 
lurniture business in Dallas, Texas, but | 
as its headquarters in Atlanta, Ga., 
where its returns for Federal taxes are 
made. In February, 1920, it leased a 
ew store in Dallas for a period of ten | 
years, from January 1, 1921. By 
erms of the lease it was given permis- 
sion to make necessary repairs and al- 
erations to the building and the lessor | 


the | 


s relieved of that obligation, with the | 
proviso that any repairs and alterations 
made by the lease should become the 
property of the lessor at the termination 
of the lease. Repairs and alterations 

mounting to $32,536.47, were contracted 
for and made in 1920, and this amount | 
vas deducted from gross income in mak- 
ing up the tax returns for the year 1920. 

e Commissioner of Internal Revenue 

held that the alterations and repairs 
ought to be deducted were to be classed 
as capital investment to be amortized 
over the term of the lease and disallowed 
the deduction, except as to ten per cent 
which was allowed for the year 1920. 
Additional taxes were assessed and 
paid under protest. Plaintiff asked 
for a refund but no action was taken by 
the Treasury Department for more than 
six months, and this suit was then filed 
to recover $13,710.83, the amount of the 
additional assessment for the year 1920. | 
After the suit was entered the Su- 
preme Court decided the case of Duffy, 
Collector, v. Central Railroad, 268 U. S. 
65, in which it was held in substance 
that the cost of improvements and addi- 
tions to leased property is not deductible 
in toto from gross income of the tax year 
in which made but is capital investment 
subject to annual allowances for depre- 
ciation. Thereafter plaintiff filed an | 
amendment to the petition eliminating | 
those items considered additions and im- 
provements and claimed a deduction | 
based only upon the amount it conceived 
to have been expended for repairs proper | 
and therefore expenses of doing business 
as distinguished from capital expendi- | 
tures. Plaintiff in error, hereafter called | 
defendant, demurred to the amendment. 
This was overruled and the case went to 
trial, resulting in a verdict for plaintiff | 
in the amount of $4,198.64, principal, and 
$529.94, interest, upon which judgment 
Was entered and to reverse which this 
writ of error is brought. 
~ Error is assigned to the overruling of | 
the demurrer to the amendment to the 
petition; to the refusal to direct a ver- 
dict in favor of defendant; to a portion | 
‘of the charge given; and to the refusal 
ef a special charge asked by defendant. | 
, The items of repairs claimed to be 
‘deductible from thejgross income for the 
taxable year of 1920 were these: 

Repairs to floors, $3,266.75; repairs to 

lastering, $156.35; repairs to fire wall, 

8.70; miscellaneous repairs to ceiling, 


freight elevator, balcony, etc., $1,707.85; | 
wire grilles, $125.00; repairs to plumb- | 


ing, $205.07; replace broken glass, 
$168.58; repairs to electric wiring, 
$111.22; moving safe to building, $25.00; 
painting, $2,813.50; repairs to roof, 
‘$82.00; repairs to sheet metal, $83.08; 


| which he was a guest. 





liability insurance, $171.11; 10 per. cent 
fee of contractor, $888.91; total $9,778.07. 


In addition to the work above indi- | 


fated the old front of the store was torn 


out and a new front with plate glass | 


Windows was put in and other additions 
“were made. 


In rendering its verdict the jury 


eliminated two of the items, to-wit, that | 


id for liability insurance and for mov- 

a safe, and based its findings upon 
‘@ deduction of the other items. 
Questions for Decision. 

But two questions are presented for | 
decision. First, were the items consid- 
‘red by the jury as deductible ordinary | 

d necessary expenses paid or incurred | 
during the taxable year in carrying on 
. laintiff’s business, as provided for by 

Revenue Act of 1918, sec. 234, and 
Becond, if so, could they be deducted on 
ithe returns for the year 1920? 

These questions are raised by the mo- 
tion to direct a verdict in favor of de- 
‘fendant and by the special charge re- 

ested, which amounts to the same 
thing. 
»* The material facts are these. Plain- 
Ait in error contracted for the necessary 
‘Tepairs and. alterations of the building 
On a basis of cost, plus 10 per cent to 
the contractor, and work was started in 
October, 1920. It was entirely completed 
by December 31 of that year and was 


+ 
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Benefit 


Associations 


Benefit Insurance Association Declared Liable 


For Policy on Member 


Circuit Court Affirms 
Judgment of Jury 


Finds Appellant Failed to Prove 
Member Was Notified of 
Assessment. 


RAILWAY MAIL ASSOCIATION, PLAINTIFF 
IN Error, v. CLARA Moore; Circuit 
Court oF APPEALS, FOURTH CIRCUIT; 
No. 2614. 

The plaintiff in error, a mutual benefit 
insurance association, resisted payment 
upon a policy in this case on the ground 


| that the insured had defaulted in pay- 
ment for more than 30 days previous to | 


death, and therefore the policy had been 
forfeited. The lower court allowed the 
case to go to the jury and‘a verdict was 


| rendered in favor of the defendant in 


error. On this appeal the Circuit Court 


| held that in order to declare a forfeiture 


due to failure to pay an assessment with- 
in the time allowed, where the by-laws 
of an association not only show that the 
amount and date of assessment were un- 


certain, but also that special notice of | 


all assessments was contemplated, the 


association must carry the burden of | 
proving that notice of the assessment | 
| was given, and that this will be a ques- 


tion of fact for the jury. 

Before’ Parker, Circuit Judge, 
Webb and Soper, District Judges. 

H. G. Kump for Plaintiff in Error, 
and D. H. Hill Arnold (A. M. Cun- 
ningham on brief) for Defendant in 
Error. 

District Judge Soper delivered the 
opinion as follows: 

Anthony Moore lost his life on June 


and 


| 10, 1922, at Colcord, West Virginia, in 


a fire which destroyed the hotel in 
His occupation 
was that of a railway postal clerk, and 


| he was the holder of a certificate or 
| policy of insurance in the Railway Mail 


Association, a .corporation organized 
for the mutual protection and benefit 
of the members and their beneficiaries. 
The certificate provided that if the 
death of the holder should result from 
accidental injuries, the Association 
would pay $4,000 to the mother of the 
insured, who was named as beneficiary. 
After his death, demand for that amount 
having been made and refused, suit was 
brought by the beneficiary to recover it. 
The association filed a general issue 
plea to the declaration and also pleaded 
specially that the policy had become 


forfeited because of the failure of the | 
certificate holder, notwithstanding due | 


notice, to make payment of assessment 
No. 142, amounting to $2.75, levied by 
the association on April 20, 1922, and 
payable in 30 days thereafter. The 


paid for as it progressed except one pay 
roll, presumably the last, for which the 
contractor was reimbursed early in Janu- 
ary, 1921. 
this pay roll amounted to. 


The testimony regarding the repairs | 


to the floor, the largest item shown on 
the account, is that it was old, was 
scored in places and had been made very 
rough and ugly by the previous use to 
which the building had been put. In cor- 
recting this plaintiff had a new surface 


| laid upon the old floor, and the testi- 


mony shows that this was the only prac- 
tical way of repairing it. With regard 
to the next largest item, painting, the 
testimony shows that the walls both in- 
side and out had become broken 


was necessary to patch the plastering 
and to repaint them. There could hardly 


| be any dispute as to the other items 


shown in the account. 
In a clear and weil considered charge 
the court left it to the jury to say 


| whether these expenditures were neces- 


sary to merely repair the building, as 
distinguished from alterations or addi- 
tions, or whether they were improve- 
ments, and charged the jury that if they 
constituted improvements they could not 


| be allowed as annual expenses. We think 
| this question was properly left to the 
| jury and on the facts in the record it is 
| difficult to see how the jury could have 


decided otherwise than it did. 


On the second question it is the con- | 


tention of defendant that the expendi- 
tures were not necessary to conduct the 
busitiess during the year 1920 and were 
not paid for during that year. In view of 
the fact that the Commissioner of Inter- 
nal Revenue had allowed a deduction of 


10 per cent as depreciation for the year | 


1920 on the whole amount expended, that 


question would seem to have been offi- | 


cially decided in favor of plaintiff by 
the Treasury Department. However, 
there can be no doubt that all the ex- 
penses were incurred during the year 
1920 and it is reasonably certain from 


the record that they were all paid for | 
| during that year, except the last pay 
It may well be inferred that the | 


roll. 
actual laborers had been paid within the 


| year 1920, as the work was then com- 
pleted, and the contractor could be con- | 


sidered as acting as the agent of plain- 
tiff in making this payment. 
was reimbursed later would not seem 
to make any practical difference regard- 
ing its allowance. ‘ 


Further, the tax returns of plaintiff | 
| were filed in evidence 
Court but are not brought up in the | 


in the District 


record. Plaintiff states that these re- 
turns were made upon the accrual basis. 


This is not denied and in the absence | 
of evidence to controvert, we must as- | 


sume that it is so. In that event it is 
immaterial whether the repairs were 
actually paid for in 1920 or not. 


With regard to the other errors as- | 
| signed it is clear that the amendment 
| to the petition 


was properly allowed 
and the charge given fully covered the 
law of the case. 

We find no error in the record. Af- 
firmed. 

October 27, 192¢ 


It is not shown how much } 


in | 
| places and were discolored and that it | 


That he | 


plaintiff filed a general replication and 
| also replied specially in effect that due 
notice of the assessment had not been 
given to the policy holder, as required 
by the laws of the association. 


Jury Gives Verdict 
For Beneficiary 
| The issues of payment and of notice 


tions of the court, and a verdict was 
rendered for the amount payable under 
| the policy, in case of accidental death, 
| with interest. The defendant brought 
its writ of error to this court, complain- 
ing of certaim erros in the court’s in- 
structions. Briefly stated, the conten- 
tion of the plaintiff in error, herein- 
after called the defendant, is that the 


to render a verdict for the association 


a verdict for the plaintiff. There was, 
in fact, no pretense on the part of the 
plaintiff that the assessment was paid, 
and had this been the only issue, the 
court might well have directed a verdict 
for the defendant. But the case turns 
on the question of notice as to which 
the assignments of error raise two 
points: (1) whether under its laws, 
the association was required’ to 
give a special notice of assessment 
No. 142, and (2) whether the burden of 
| proof as to the fact of notice was on the 
plaintiff or on the defendant. The further 
question arises on the record—whether, 
if it be admitted that notice was sent 
to the policy holder in the manner 
claimed by the defendant, such notice 
was a sufficient compliance with the 
constitution and by-laws of the Associ- 
ation. 

The determination of these questions 
depends in part upon the constitution 
and by-laws of the Association. The 





follows: It was provided that each as- 
sessment should be paid within 30 days 
from the date on which it was levied, 
and on the failure of any member to 
make such payment, he should be auto- 
matically suspended, without notice, and 
he, or any person claiming through him, 


| from the Association. At least one as- 
sessment each two months was to be 
t levied by the secretary, until such time 
as the Benefit Fund should reach one- 
fourth of 1 per centum of the total con- 
tigent death liability, and thereeafter 
whenever the Benefit Fund was less than 
one-fourth of 1 per centum, as above, 
| an assessment was to be levied for the 
Benefit Fund, a per capita tax and cer- 
tain additional dues, were to be levied 
at the rate of $2.75 an assessment in the 
months of June, August, October, De- 
cember, February and April. Provision 
was also made for the distritbution of 
these assessments to the several purposes 
for which they were raised, and it was 
| specified that all of the assessment of 
$2.75, to be levied in the month of April, 
was to be credited to the per capita tax 
and certain dues independent of the Bene- 
fit Fund, while all or a part of each of 
the five remaining assessments during 
the year were apportioned to the Benefit 
Fund. It was further provided that ex- 
tra assesments for the 
should be levied at such timesasthe 
secretary might deem necessary, and that 
| after notice, they should be collected “in 
the same manner as the regular assess- 
ments. 


Provisions for Sending 
| Notifications Cited 
There were other specific provisions 


in regard to notice of assessments. It 
was provided in terms applicable as well 





upon notice of an assessment being is- 
sued, it should be the duty of the secre- 
tary immediately to collect the same; 
that it should be the duty of each mem- 
ber to notify the secretary in writing 





| of any change in his post office address, | 


notice 
known 


that the mailing of 
assessment to his last 
| address should be _ considered legal 
| notification, and if such notice were 

printed in a circular, or in the regu- 
| lar authorized paper of the Association, 
and mailed to such address, it should 
constitute due and legal notice. 

The members, including the certificate 
holder, were furnished not only with a 
| copy of the constitution and by-laws, 
| containine these rules, but also with a 
| meni 4 which was issued on 
| or aboui i.. . of July in each year. 
| The card issued July 1, 1921, gave the 
dates and amounts of the regular as- 
sessments payable every two months at 
the rate of $2.75 from August, 1921, to 
June, 1922. The card also indicated, how- 
| ever, that the assessments were subject 
| to change by the National Council, and 
that the schedule, while showing the 
probable date of levy of assessment was 
also subject to change in that an un- 
| usual number of accidental deaths might 
necessitate one or more additional as- 
sessments during the year. 


The Association contends that since 
the policy holder had in his possession 
copies of the rules shown by the by- 
laws and the membership card, he was 
| advised that a regular assessment would 
be levied in April, 1922, and was there- 
fore entitled to no further notice. It 
is well settled that if the 1:aws of such 
a society provide that assessments shall 
be paid at stated times, the members 
are bound to take cognizance therof and 
other notice is not necessary, but if the 
laws provide that members shall be noti- 
fied of assessments, or if the amounts 
| or the dates of payment are uncer- 
tain, the failure of a member to pay 
cannot serve as a basis for forfeiture 
unless he has been given special notice. 
29 Cyc. 171; Bacon Life and Accident In- 
surance, 4th Ed. Section 486; 32 C. J. 
1303-4; 3 Cooley’s Briefs on Insurance, 
2281 et. seq. 


A consideration of the by-laws of the 
Association in this case leads to the con- 


and 
| of 





| were left to the jury, under the instruc- | 


Benefit Fund | 


to regular as to extra assessments, that | 


Delinquent in 


| 
4 





| tended for the Benefit Fund. 


court should have instructed the jury | 


Paying Dues 


Forfeiture of Policy 


Held to Be Illegal 


Railway Mail Association Re- 
quired to Pay Beneficiary 
$4,000 and Interest. 


the date of the assessment were uncer- 
tain, but also that special notice of all 
assessments was contemplated. The six 
so-called regular assessments aggregated 
$16.50 per year, of which $10. was in- 
é It was 
specifically declared that regular assess- 
ments for the Benefit Fund should be 


| levied until the fund reached a certain 


because there was no evidence to justify | 
| fund fell below that amount. 


the 
It is true 


amount, and thereafter whenever 


| that the April assessment was intended 





relevant provisions were substantially as | 


for other purposes, but it was so con- 
nected with the regular bi-monthly as- 
sessment of $2.75 in one scheme for fi- 
nancing the body, as to be dependent 
upon the maintenance of the whole 
schedule. As a matter of fact, prior to 
the death of the insured the Benefit 
Fund had reached one-fourth of one per 
centum of the contingent death liability 
and the provision for regular assess- 
ments was no longer applicable; so that 
although assessments were levied every 
two months, they seem to have been in 
reality extra assessments levied in the 
discretion of the officers of the Associa- 
tion. In any case, it is quite clear from 
the specific directions as to notice that 
the by-laws contemplated special notice 
in every case; and this interpretation is 
confirmed by the practice of the body 
which gave notice by mailing a printed 
publication to the members at or about 
the time that each assessment was 
levied. 

It becomes necessary, therefore, to de- 
termine the second point raised by the 
defendant, namely, upon which party to 


| the cause the burden of proof as to spe- 


| cial notice must rest. 





No evidence as to 
notice was offered by the plaintiff. The 


: : | defendant association offered evidence 
should not be entitled to any benefits | tending to show the following facts: The 


editor of the authorized publication. of 
the Association was directed to insert 
therein a notice of the April assessment, 
and the notice was accordingly published 
and the paper was mailed to the member- 
ship‘a few days prior to the 20th of 


April, 1922. The testimony did not con-. 


clusively show that a copy of the paper 
was mailed to Anthony Moore. The edi- 
tor of the paper showed that the wrap- 
pers were prepared in his office on an 
automatic addressograph machine, and 
that the name of each member, including 
that of the policy holder, appeared upon 
a stenciled printing plate, which was fed 
automatically to the addressograph. The 


| operator of the addressograph was not 


produced. The wrappers, after being ad- 
dressed, were sent to the publishing com- 
pany, which printed the journal, to be 
mailed. No one from the printihg estab- 
lishment was produced as a _ witness. 
This evidence undoubtedly tended to 
show that a special notice was mailed 
to the policy holder, but it cannot be 
said that it was so positive and con- 


| vineing as to justify an instruction to the 


jury, on the part of the trail court, to 
find as a fact that special notice was 
given. It was a question properly left 
to the jury to determine. 


Association Raises Question 





| 


| 
} 


| visions of the West Virginia Code. 


Of Burden of Proof 


But the Association contends that the 


| burden of proof was on the plaintiff to 


show that the notice contemplated by the 
by-laws was not given, and since the 
plaintiff offered no evidence on this point 


| it was the duty of the court to instruct 


the jury to find a verdict for the defend- 
ant. The argument that the burden of 
proof to show lack of due notice was 
upon the plaintiff is based on certain pro- 
Sec- 
tions 61 to 66 of Chapter 125 of the Code 


| relate to rules and pleadings in insur- 
| ance cases. 


A simple form of declara- 
tion is provided, wherein the essential 
averments are that the defendant owes 
the amount of the policy to the plaintiff 
because of the death of the insured at 
a time and place named. Section 64 pro- 
vides that the defendant may plead gen- 
erally that it is not liable to the plaintiff 
on such a declaration; “but if in any 
action on a policy of insurance the 
defense- be that the action can- 
not be maintained because of the failure 
to perform or comply with or violation of 
any clause, condition or warranty in, 
upon or annexed to the policy * * * 
the defendant must file a statement in 
writing specifying by reference thereto 
or otherwise the particular clause, condi- 
tion or warranty in respect to which such 
failure or violation is claimed to have 
occurred.” ‘ 


These sections were construed in the 
case of Rosenthal Company v. Scottish 
Union Insurance Co., 55 W. Va. 238, 
wherein it was held that if a common 
law declaration is used, the plaintiff 
must aver and prove compliance with 
conditions precedent to the contract of 
insurance. But if the statutory form of 
declaration is used, it is unnecessary for 
the plaintiff to allege and prove such 
compliance, unless the defendant files a 
statement of particular defense as pro- 
vided in Section 64, stating wherein the 
plaintiff has failed to observe the policy. 
Then the plaintiff must prove such ob- 
servance. The court said that the statute 
does not shift the burden of proof, and 
that it is a remedial statute to be liber- 
ally construed so as to save the plaintiff 
from the necessity of proving compliance 
with all the conditions precedent in the 
policy. The Supreme Court of Appeals 
of West Virginia has also applied ‘this 
statute in a number of other cases, in- 
cluding Adkins vy. Glove Fire Insurance 
Company, 45 W. Va. 384, and Cooper vy. 
Insurance Company, 98 W. Va. 655. In 


aclusion not only that the amount andi the former it was held that if the de- 
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Customs Rulings 


Tax Digest 


Principles Involved in Latest Decisions and 
Administrative Rulings. 


YLLABI are printed in such form that they can be cut out and pasted on 
Standard Librury-Index and File Cards approximately 3 by 5 inches, 
usually employed im-libraries, and filed for reference. 


EXPENSES: Accrual and Payment: Within Taxable Period. 


NECESSARY expenses contracted for on a cost plus basis, where work is com- 

pleted and laborers paid in 1920, held; as work was completed in 1920 and 
laborers then paid, contractor will be considered as acting as agent of taxpayer in 
making payment, and though contractor is paid in 1921 it will make no difference 
as the expenses will be allowed for 1920.—Rose v. Haverty Furniture Co. (Circuit 
Court of Appeals, 5th Circuit.)—Index Page 2976, Col. 1. 


EXPENSES: Generally: Pury Question. 


A COURT should leave to a jury whether expenditures are necessary to merely 
; repair the building, as distinguished from alterations or additions, or whether 
they were improvements, with the instruction that if they constituted improvements 
they could not be allowed as annual expenses.-—Rose v. Haverty Furniture Co. 
(Circuit Court of Appeals, 5th Circuit.)—Index Page 2976, Col. 1. 


CAPITAL EXPENDITURES: Improvement of Property: Leased Property. 
LTERATIONS, additions and improvements made by a lessee at beginning of a 


4 


10-year term are not deductible from the gross income, but are classed as 


capital investment to be amortized over term of the lease; so in this case 10 per 
cent was allowed for the taxable year in which they were made.—Rose v. Haverty 
Furniture Co. (Circuit Court of Appeals, 5th Circuit.)—Index Page 2976, Col. 1. 


fendant, under Section 64, pleaded that 
the plaintiff had not made proof of loss 
within 60 days as required by a fire in- 
surance policy, the burden of proof was 


upon the plaintiff to show compliance | 


with this condition precedent, and in the 
latter case where the defendant pleaded 
that the plaintiff had not complied with 
the iron safe clause in a fire insurance 
policy, it was held that the burden of 


proof was likewise upon the plaintiff to 
show compliance with this condition. 


Precedents Given 
On Application of Law 

On the other hand, it is clear that the 
burden is not on the plaintiff in every in- 
surance case in West Virginia to dis- 
prove the specifications of a particular 
defense field by the defendant under the 
West Virginia statute. It was held in 
Logan v. Provident Savings Life Assur- 
ance Society, 57 W. Va. 384, that the 
burden of proof remained with the de- 
fendant to prove the falsity of certain 
answers made by the plaintiff in his ap- 
plication for insurance, although the de- 
fendant in a specification of particular 
defense alleged that the answers were 
false. The Rosenthal case was consider- 
ed and it was pointed out that since the 
performance by the plaintiff of a condi- 
tion precedent to recovery was not in- 
volved, the general rule in insurance law 
should be applied, and the truth of the 
answers in the application having been 
put in issue by the company, the burden 
was upon it to establish its contention. 
Manifestly the West Virginia statute was 
not intended to add to the difficulties of 
the insured in an action on the policy, 
but rather to make his path more 
smooth; nor was it intended to relieve 
the defendant from the burden of prov- 
ing those defenses which under the law 
of insurance, it is incumbent upon the 
defendant to maintain. 

The general rule is that if a mutual 
benefit association pleads failure of an 
insured to pay an assessment, the burden 
is upon it to prove levy of the assess- 
ment, and notice to the members in the 
manner prescribed by the rules of the so- 
ciety. Mutual Life Ins. Co. v. Hamlin; 
189 U. S. 297; 29 Cyc. 233; 33 C. J. 110; 
Bacon Life & Accident Insurance, 4th Ed. 
Section 645. In the case at bar, the mat- 
ter in issue was peculiarly within the 
knowledge of the defendant, since it was 
sufficient for the defendant to show that 
notice to the policy holder was mailed. 
There was no error in the refusal of the 


court to give a binding charge in favor | 


of the defendant, or to charge the jury 
that the burden was upon the plaintiff 
to show lack of sufficient notice. 


Change of Address 
Known to Association 


For another reason, the defendant was 
not injured by the ruling of the court. The 
evidence offered by the defendant shows 
that the notice of assessment which was 
given to the policyholder did not comply 
with the requirements of the constitu- 
tion and by-laws. The provision was 
that it should be sufficient to publish 
notice of the assessment in the regular 
authorized paper of the Association and 
to mail a copy of the paper to the last 
known post-office address of the member. 
The evidence tended to show that pub- 
lication in the organ of the Association 
was made, and that a copy was mailed 
to the Cincinnati address of the deceased. 
This address was contained on a postal 
card received from the insured Novem- 
ber 17, 1921, and was the only address 
known to the General Secretary of the 
Association. The insured, however, had 
actually changed his address from Cin- 
cinnati to Colcord, West Virginia, and 
this change was known to the Financial 
Secretary of the Cincinnati branch, 
whose duty it was to make collections 
of dues and assessments and to send 
them to the General Secretary. The in- 
sured had been delinquent in the pay- 
ment of assessment No. 141, which was 
levied February 20, 1922, and the Finan- 
cial Secretary of the Cincinnati branch, 
having learned of the change of address, 
sent a delinquency notice to the insured 
at Colcord and in reply received payment 
of the assessment. 

The particular provision of the con- 
stitution upon which the defendant re- 
lies in this connection was as follows: 
“It shall be the duty of each member of 
this Association to notify the secretary 
(meaning the General Secretary), in 
writing of any change in his post-office 
address and the mailing of notice of as- 
sessment to a last known address shall 
be considered notification.” Other pro- 
visions, requiring the mailing of notice 
of assessment to a last known address 
of the member, have already been noted. 
The defendant contends that it was the 
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Electric Glow Bars 


To Pay Lower Duty 


Treasury Department Concurs 
in Finding That Graphite 
Is Not Present. 


Brig. Gen. Lincoln C. Andrews, As- 
sistant Secretary of the Treasury, in 
charge of customs, has informed collec- 
tors of customs in a circular letter that 
electric glow bars containing no graphite 
are properly dutiable under paragraph 
214 of the Tariff Act at the rate of 30 
per cent ad valorem, and not under para- 
graph 216, at the rate of 45 per cent ad- 
valorem, it has just been announced at 
the Department of the Treasury. 

In his letter, which was addressed to 
the customs agent in New York but cir- 
cularized among collectors of the cus- 
toms service, General Andrews brought 
out that an analysis showed that the 
glow bars contained no graphite—a sub- 
stance which is dutiable at 45 per cent 
ad valorem—and for that reason the 
merchandise is properly dutiable at the 
lower figure. 

The full text of the letter follows: 


The department refers to your letter 
of the 21st ultimo in which you state 
that there has come under your observa- 
tign a case now pending before the Cus- 
toms Court involving the classification 
of “electric glow bars” which had been 
assessed with duty at the rate of 45 per 
cent ad valorem under paragraph 216 of 
the Tariff Act as containing graphite, 
but that an analysis of the merchandise 
shows that no graphite is present, and 
the appraiser at New York accordingly 
advises you that the merchandise is 
properly dutiable under paragraph 214 
of the Tariff Act at the rate of 30 per 
cent ad valorem. 

Inasmuch as it appears from the re- 
port of the appraiser that no graphite 
is present in the article the department 
concurs in his view that the merchandise 
is properly dutiable at the rate of 30 per 
cent ad valorem under paragraph 214 of 
the Tariff Act. 


Tariff on Battery Jars 
Is Fixed at 40 Per Cent 


Glass battery jars, imported at Phila- 
delphia by Koons, Wilson & Co., and as- 
sessed with duty at the rate of 55 per 
cent ad valorem under paragraph 218, 
Tariff Act of 1922, are more properly 
duitable at 40 per cent ad valorem under 
paragraph 320 of the same act, the United 
States Customs Court at New York rules 
in a decision just handed down. Judge 
Sullivan writes the Court’s opinion in 
this case, setting aside the collector’s 
classification at the higher rate of duty. 


(Protest 112648-G-68752.) 


duty of the member to give written no- 
tice of his change of address, and until 
this was done it was lawful for the Asso- 
ciation to mail all notices of assessment 
to the address indicated by the member’s 
last communication in writing. This 
contention would be sound if it were not 
for the fact that the Association had 
actual knowledge in the case at bar that 
the member’s address had been changed. 
The failure of the member to give tiotice 
of a change of address is not of itself 
ground for forfeiture. Mutual Life In- 
surance Company vs. Hamlin, supra; and 
since the new address was in the pos- 
session of an officer whose duty it was 
to cddlect the assessment, it must be held 
to be the one last known to the Asso- 
ciation. The rule is that courts do not 
favor forfeiture, and where doubts arise 
as to the proper construction of an in- 
surance contract, that view should be 
adopted which is most favorable to the 
insured and will prevent an annulment 
of the policy. Mutual Life Insurance 
Company vs. Hurni Company,. 263 U. S. 
167; Hartford Life Insurance Company 
vs. Unsell, 144 U. S. 439; Pleasants vs. 
L. E. Mutual Insurance Company, 70 W. 
Va. 389. This salutary rule is most ap- 
propriate to the case at bar. A mutual 
beneficial association which seeks to 
avoid the payment of an obligation of 
$4,000 to the beneficiary in a policy on 
the sole ground that an overdue assess- 
ment of $2.75 remained unpaid at the 
death of the insured may, with justice, 
be required rigidly to observe the obliga- 
tions imposed upon it by its own laws. 

The judgment of the District is af- 
firmed. 

October 17, 1926. 


Levies 


Assessments 


Duty of 30 Per Cent 
Declared Applicable 
To Cotton Damasks 


Protest by Importer Is Sus- 
tained on Assessment 
Against Table Cloths 
and Napkins. 


Relief was granted to John Adams, 
of Portland, Oreg., in a decision just 
handed down by the United States 
Customs Court of New York, involv- 
ing the correct tariff classification of 
certain damask table cloths and napkins, 
counting more than 120 threads to the 
square inch. 

Duty was assessed at 40 per cent ad 
valorem under paragraph 1013, tariff 
act of 1922, on the table cloths as manu- 
factures of table damask composed in 
chief value of vegetable fiber other 
than cotton, not specially provided for, 
and at the same rate under paragraph 
1014, as napkins in chief value of flax, 
on the napkins in question. 

The importer claimed the merchan- 
dise to be in chief value of cotton, and 
therefore dutiable under paragraph 911, 
as manufacturers in chief value of cot- 
ton table damask, at 30 per cent ad 
valorem, or under paragraph 912, as 
napkins made of plain-woven cotton 
cloth, at the same rate. In finding in 
favor of the importer, Judge Weller 
concluded his opinion as follows: 

“In view of, said report the table 
cloths under consideration unquestion- 
ably come within the provision of said 


paragraph 911 as manufactures in chief 
value of coton table damask. Manu- 
factures, in any form, composed in 
chief value of cotton table damask, un- 
doubtedly would include the damask 
napkins, unless otherwise more specially 
provided for. 

“Paragraph 912 does provide for 
napkins made of plain-woven cotton 
cloth; but as damask has been held to 
be not plain-woven the napkins in ques- 
tion are consequently excluded from 
said provision. 

“Under these circumstances we think 
the said napkins are likewise classifiable 
under paragraph 911, as manufactures 
composed in chief value of cotton table 
damask, dutiable at 30 per centum ad 
valorem, the same as the table cloths. 
It will be seen, however, so far as the 
napkins are concerned, the rate under 
either paragraph 911 or 912 is the same. 

“The protest is therefore sustained 
under said paragraph 911, and judg- 
ment order will issue accordingly.” 

(Protest 143558-G-2890.) 


Duty on Glass Tubing 
Reduced 10 Per Cent 


Tariff Is Fixed at 55 Per Cent 
Instead of 65 Per Cent, 
Under Paragraph 218. 


The United States Customs Court, 
in sustaining protests of the Advance 
Packing & Supply Co. and the A. W. 
Chesterton Co., of Boston, rules that 
certain merchandise variously invoiced 
as “Firma Glass Tubes,” “Heather 
Brand Glass Tubes,” “Red Stripe Gauge 
Glasses,” ‘McGregor Brand Tubes,” 
“Reflecting Sonderglass Tubes,” and 
“Sonderglass Tubes,” should have been 
taxed with duty at 55 per cent ad 
valorem under Paragraph 218, Tariff 
Act of 1922, rather than at 65 per cent 
under another provision in the same 
paragraph, as classified by the collector. 
Judge Sullivan, in 
court’s conclusions 
favor, writes: woe 

“Not being imported for ‘biological, 
chemical, metallurgical, pharmaceutical, 
and surgical’ or ‘scientific’ purposes, cer- 
tain finished glass tubes used as gauge 
glasses on steam boilers to indicate the 
height of the water are not dutibale 
under the first clause of paragraph 218, 
Act of 1922, at 65 per cent ad valorem, 
but under the fourth clause thereof, at 
55 per cent ad valorem as articles com- 
posed of glass blown, not specially pro. 
vided for. 

“The use of similar merchandise for 
the purpose set forth in the first clause 
of paragraph 218, and a minor use in 
one particular, laboratery of, the im- 
ported merchandise ‘for sueh putposes, 
does not affect the classification of the 
imported tubes under the fourth clause 
of said paragraph.” 

(Protests 85511-G-13205, etc.) 


summarizing the 


in the importers’ 


Drawback Allowance 
Eliminated on Skins 


The Department of the Treasury has 
just announced the amendment of a reg- 
ulation allowing drawback on imported 
fur skins so that hereafter the drawback 
is not permissible when the skins have 
been cleaned, only. 

The full text, which follows, states the 
conditions of the amendment: 

Treasury decision 38396-G of April 26, 
1920, which provides for the allowance 
of drawback on imported fur skins, 
dressed or undressed, which have been 
subjected to one or more of the follow- 
ing processes: cleaning, bleaching, dye- 
ing, electrifying and unhairing, is hereby 
amended by eliminating the allowance 
of drawback on skins which are cleaned 
only. 

Treasury Decision %37850-F of Decem- 
ber 18, 1918, which provides for the pay- 
ment of drawback on imported fur skins 
which are cleaned 
voked. 

The above amendment and revocation 
are effective 30 days from the pubKcation 
of this regulation in the weekly Treas- 

- ury Decisions. ’ 


only, is hereby re- 
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Admissable 


Testimony 


Clarity of Contract 
Not to Be Obscured 
By Plea of Practice 


Appellate Court Affirms Re- 
jection of New Point 
Raised in Second 
Trial of Case. 


Artuur H. LAMBORN, GERARD P. TAME- 
LING, CHARLES C. RIGGS, 
HUTCHINGS, CLARENCE C. Troup, KARL 
E. LInpGREN, GrorGe H. LoGaN, N. 
NELSON’ KEEN AND B. WHEELER DYER, 
SURVIVING PARTNERS OF THE COPART- 
NERSHIP FIRM OF LAMBORN & Co., V. 
THE NATIONAL BANK OF COMMERCE OF 
NorFrotk, VA., A NATIONAL BANKING 
ASSOCIATION OR CORPORATION, CREATED 
By AND UNDER THE ACTS OF CONGRESS 
OF THE UNITED STATES; CIRCUIT 
CourT OF APPEALS, FOURTH CIRCUIT; 
No. 2452. 

The judgment of the District Court, 
Eastern District of Vfrginia, was. af- 
firmed upon this review of a refusal to 
permit an amendment to pleadings by 
alleging a trade custom to aid in the 
interpretation of a contract of sale of 
sugar after the Circuit Court of Appeals 
had construed the contract and re- 
manded the case. 

L. O. Van Doren (Baird, White & Lan- 
, ning; E. R. Baird, Jr.; H. G. Connor, Jr., 

and Van Doren, Conklin & McNevin on 

" brief), appeared for plaintiffs, and Taze- 
well Taylor for defendant. Before Wad- 

dill, Rose and Parker, Circuit Judges. 

The full text of the opinion of the 
court, delivered by Judge Rose, follows: 

This is the second time this ease has 
been here. What has been said (2F) (2d) 

(23) need not be repeated. ° 

At the new trial the learned District 
Judge thought that the plaintiffs had 
offered no admissible testimony strength- 
ening the case once held insufficient and 
he directed a verdict for the defendant. 
The plaintiffs assign seventeen errors 
which resolve themselves into three con- 
tentions. 

Alleged Waiver by’ Defendant. 

The plaintiffs say that defendant 
waived its right to rely upon the de- 
fense which we held decisive in its favor. 
The _— is, the defendant when 
it refused to honor the letter of credit 
assigned reasons for its conduct, and 
among them it did not include the fact 
that the sugar had been shipped from 
Java to New York and not to Phila- 
delphia. 

It requires a rather narrow construc- 
_tiorl of what defendant did and said to 
justify a holding that the objections it 
»made did not cover the defense upon 
which it now relies. The claim of the 
plaintiffs fhat if in the first instance 
their attention had been more pointedly 
called to it, they could and. would have 
tendered sugar which had been originally 
consigned to Philadelphia, depends upon 
doubtful questions of law and specula- 
tive assumptions of fact. 

It is also worthy of note that while 
plaintiffs insist that defendant may not 
amend or supplement its out of court 
statement of its grounds of defense, they 
claim that they are free to raise a point 
at the second trial which they did make 
at the first. 

In the former trial below and in this 
court, the plaintiffs treated the defense 
in question as properly before the court. 
They as well as their adversary argued 
it elaborately. 

It is true they said it was bad in law, 
but no hint was given that the defendant 
was estopped from setting it up. It 
was given the full and painstaking con- 
sideration as well of the District Court 
as of this. . 

Under these circumstances the learned 
judge below did not err in rejecting the 
contention now made. 

Evidence as to Trade Custom. 

After the case was remanded to the 
District Court the plaintiffs asked leave 
to amend their motion for judgment, a 
pleading which, under the modern Vir- 
ginia practice, may take the place of 
a declaration at common law. They 
wished to insert in it a properly phrased 
allegation that there was in the trade 
in imported sugars a custém by which 
a provision that sugar should be shipped 
from a foreign port to one seacoast city 
in this country was understood to per- 
mit the doing of what the plaintiffs did. 

In the exercise of his discretion the 
learned District Judge refused to per- 
mit the amendment to be. made. In so 
doing he said among other things: 

“The Circuit Court of Appeals in this 
case in a very elaborate opinion has de- 
cided the meaning of the precise lan- 
guage in the contract that is now sought 
to be construed differently by virtue of 
proof of custom or intent. The effect 
of allowing an amendment of this kind 
at this time would be, if it were sus- 
tained by proper evidence, to have a 


peals had construed a contract of sale, 
in which they found no ambiguity, no 
difficulty in determining the precise and 
exact meaning of the parties and had 
finally concluded what the parties them- 
selves meant and intended by the con- 
tract and having that determination be- 
fore me, to find that it meant something 
entirely different, that its language was 
not plain and unambiguous, that there 
was something about it so cbscure that 
it required the introduction of evidence 
of a custom to determine what it did 
mean and finally determining that it 
meant something different from what the 
Circuit Court of Appeals had decided, 
would be a thoroughly anomalous condi- 
tion of affairs¢ 

“Hence it seems to me that to allow 
this amendment to be made now would 
be a ptrely idle thing, a useless thing 
since in the very nature of things when 
the evidence to support it came to be 
introduced an objection would be made 
on the ground of its inadmissibility be- 
cause the instrument speaks for itself, 
does not. require the aid of custom to 
interpret. it and would therefore have 


HenrY B. | 
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case in which the Circuit Court of Ap- 





Alien 


Stock Seized as Alien Property 


Toa oe ee 


Beneficial Title Said 


To Vest in Citizens 


Court Finds No Preponder- 
ance of Evidence to 
Contrary. 


ApOLPH KUTTROFF AND CARL PICKHARDT | 


v. Frepertck C. Hicks, AS ALIEN PRoP- 
ERTY CUSTODIAN, AND FRANK WHITE, 
AS TREASURER OF THE UNITED STATES; 
No. E. 30249; BapiscHe Co. v. SAME; 
No. E. 30250; ApDOLPH KUTTROFF V. 
SAME; No. E. 30251; CARL PICKHARDT 
v. SAME; No. E. 380252; DISTRICT 
Court, SouTHERN District, NEw 
York. 

Property consisting of stock and bonds 
belonging to the Badische Company was 
ordered to be returned to the plaintiffs 
in this case, upon the failure of the de- 
fendant to show by a preponderance of 
the evidence that a German corporation 
was the beneficial owner of it at the time 
of its seizure during the war. 

Edgar J. Nathan, Michael H. Carodzo, 
Jr., and Aristotle Souval appeared” for 


the plaintiffs, and Emory R. Buckner, by | 
! Dean Hill Stanley, for the defendants. 


The full text of the opinion by Judge 
William Bondy, follows: 

Bondy, District Judge: 

These suits were brought under the 


| provisions of Section 9 of the Trading 


with the Enemy Act to recover property 
seized by the Alien Property Custodian 
as the property of the Badische Anilin & 
Sodafabrik, a German corporation. 
The suit of Adolf Kuttroff and Carl 
Pickhardt, citizens of the United States 
since 1867 and 1885, respectively, was 
brought to recover $440,500 par value of 


| Liberty bonds which were assigned by 


the Badische Company, of New York, 
to Adolf Kuttroff and Carl Pickhardt to 
be distributed by them among the stock- 
holders of record of that company when- 
ever the plaintiffs should deem it ad- 
visable to do so. 

The suit of the Badische Company was 


brought to recover $117,955.12, which 
had been deposited to the credit of that 
company in the American Exchange Na- 
tional Bank, and the amount of a check 
for $46.71 and of a check for $16.77, all 
of which were seized by the Alien Prop- 
erty Custodian. 

The suit of Adolf Kuttroff was brought 
to recover 1,400 shares of the capital 
stock of the _Badische Company. 

The suit of Carl Pickhardt was brought 
to recover 600 shares of the capital stock 
of the Badische Company. 


German Firm Held 


Beneficial Owner 

The sole contention of the defendants 
on the trial of these actions was that 
the German corporation always had been 
in fact the beneficial owner of this stock, 
and that therefore-the stock and assets 
of the Badische Company were properly 
seized. 

This contention is based on the his- 
tory of the business relations which had 
existed for many years between Adolf 
Kuttroff and Carl Pickhardt, on the one 
hand, and the German corpration, on the 
other. It is claimed that these relations 
were of such a character as to justify 


the inference that the German corpora- | 


tion has always been the beneficial owner 
of the stock, notwithstanding the fact 
that it was issued to Adolf Kuttroff and 
Carl Pickhardt and has always stood in 
their names on the records of the cor- 
poration. 
In 1871 Adolf Kuttroff 

Pickhardt became partners 


and William 
under the 


firm name of William Pickhardt & Kutt- | foe SUE eieaene nad tet Bidar as ean: 


| tificates for 600 shares with a trust com- | 


became a special partner in the firm with | P@"Y, to be held by it pursuant to said | 


roff. The German _ corporation, from 
which the firm bought most of its dyes, 


an investment that ultimately reached 
$150,000. 

This partnership was dissolved in 1899, 
and the interest of the estate of William 
Pickhardt, who had died several years 
previously, was withdrawn. Pursuant to 
an agreement between Adolf Kuttroff 
and the German corporation, Kuttroff, 
Pickhardt & Company “was incorporated 
December 31, 1899, under the laws of the 
State of New Jersey, to take over the 
remaining assets of the partnership. 

Most of its stock was issued to Adolf 
Kuttroff and Carl Pickhardt, a brother 
of William, and none to the German cor- 
poration, which, however, lent to the 
Badische Company the sum of $150,000, 
the amount of its investment in the 
The German corporation 
agreed to sell its goods to no one in 
America other than that company, and 
to sell all goods, except those manufac- 
tured under processes patented in the 
United States and Canada, at the same 
price at which the manufacturing de- 
partment of the German corporation 
pane its selling department. In con- 


to be overruled and refused admission 


| on that account.” 


We see no occasion to add anything 
to this clear statement which is also a 
complete answer to such of the assign- 
ments of error as are directed to the 
exclusion of the subsequently offered 
testimony as to the custom in question: 

The refusal of the court to receive 
proffered evidence as to underwriting 
practices is not open to attack here. 
That testimony did not bear upon any 
issue in the case, except in the most 
remote way. 

Its could 


collateral matter. exclusion 


not have prejudiced the plaintiffs and | 


was well within the discretion pf the 
trial judge. f 
October 19, 1926. s 
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Property 


sideration of the loan and the exclusive 
right to handle the goods in America, 
the American corporation agreed to pay 
the German corporation 28 per cent of 
the net profits remaining after payment 
of the cost of goods and expenses speci- 
fied in the agreement. 

In 1905, Kuttroff, Pickhardt & Com- 
pany was succeeded by the Continental 


| Color & Chemical Company, which acted 


as the selling agent of the Badische 
Anilin & Sodafabrik and Bayer & Com- 


| pany, another German corporation, until 


October, 1907, when the Badische Com- 


pany, the company under consideration, 7 


was organized under the laws of the 


State of New York. 

Its authorized capital was $50,000, of 
which only $25,000 was then issued. Two 
hundred and forty shares were issued to 
Adolf Kuttroff for property which he 


| obtained from the Continental Colo® & 
| Chemical Company, and transferred to 


the Badische Company, and the remain- 
ing shares to Kuttroff and 


for cash. Of these ten shares, two were 
issued to Kuttroff. 

On October 16, 1907, a certificate was 
filed in the office of the Secretary of 


| State of the State of New York reciting 


that $1,000 of the capital stock had been 
paid in cash and $24,000 in property. 

From the organization of the Badische 
Company to December, 1909, it received 
merchandise from the German firm on a 
consignment basis. On December 21, 
1909, an agreement was entered into 
between the Badische Company and the 
German corporation whereby the German 
corporation agreed not to make any sales 
for delivery in America, but to consign 
to the Badische Company on a del credere 
basis all goods to be shipped by it to 
America. 5 

On or about December 22, 1909, Adolf 
Kuttroff borrowed $24,000 from the Ger- 
man corporation, at the same time giv- 
ing it the right to purchase at par 240 
shares of the capital stock of the 


Badische Company on condition that he | 


should have the right to require the Ger- 
man corporation to take so many of said 
shares at par as should pay any claim 
which the German corporation might hold 
against him. 


On June 11, 1913, the authorized capi- | 


tal stock of the Badische Company was 
increased from $50,000 to $200,000. Six 
hundred shares were issued to Carl Pick- 
hardt for $60,000 borrowed by hint from 
his bank, and 955 shares to Adolf Kutt- 
roff for $95,500 paid by him in cash. 
On June 30, 1913, an agreement was 
entered into between the German cor- 
poration and the Badische Company 
for the sale (instead of consignment) of 


| its products to the Badische Company 
and as to all excepting such as‘ may be | 
manufactured under patented processes, | 


at the same prices as were charged to 
the selling department of the German 
corporation. 


Agreement Is Made 


To Sell Stock Holdings 

On the same day, June 30, 1913, Adolf 
Kuttroff and Carl Pickhardt, by separate 
instruments, agreed to sell on or after 
January 1, 1916, to the German corpora- 
tion the shares of the capital stock of 
the Badische Company which they owned, 


or should acquire at any time, on the | 
payment of par value thereof with 6 | 


per cent interest from the first day of 
the current fiscal year, and the German 
corporation agreed to purchase the same 
on the same terms at any time after 
January 1, 1916, on demand of Adolf 
Kuttroff or Carl Pickhardt. 

Kuttroff entered into a separate 
agreement with the German corpora- 


tion which provided that if he should | 
die or for any reason cease to be an | 


officer of the Badische Company at any 
time before the first day of January, 
1916, he or his legal representatives 
would sell his stock to the German cor- 
poration at the price mentioned. 
Adolf Kuttroff deposited certificates 


agreements, 
transfer or 


and they 
encumber the same. 
original 242 shares, 8 shares previously 
issued to the other directors, which had 
been acquired by Kuttroff, and the 955 
shares purchased by him when the capi- 
tal stock was increased. 

By a certificate executed in Septem- 
ber, 1915, but for some unexplained 
reason not filed until April, 1916, the 


€apital stock of the Badische Company 
was reduced’ from $200,000 to $25,000, | 
consisting of 2,000 sharés of the par | 


value of $12.50 each, and there was paid 


to Adolf Kuttroff $107,187.50 and to | 


Carl Pickhardt $52,500 on said reduc- 
tion as their respective distributive 
shares, 


Certificate Is Filed 


To Dissolve Company 
On May 22, 1918, there was filed a 


certificate effecting the voluntary dissolu- | 


tion of the Badische Company. 

On November 25, 1918, there was 
adopted at a meeting of the board of 
directors a resolution that the assets 
of the corporation to the extent of $440,- 


500, consisting of United States Liberty | tho; corroboration in the fact that from 


bonds, be transferred to Adolf Kuttroff 
and Carl Pickhardt, to be held by them 
for stockholders of record on October 
31, 1917, in accordance with their respec- 
tive interests, to be distributed by them 
when they deemed it advisable to do so, 
and such a transfer was made. 

Kuttroff testified that distribution 
among stockholders was not made be- 
cause claims amounting to possibly 
$441,663 could arise by reason of non- 


| delivery of goods sold which could not | 
It was at best directed to a purely | 


be obtained from Europe, and that the 
bonds were assigned 
Pickhardt because it was more conven- 


ient to have two than all directors act | 


as trustees. ~ 


After the outbreak of the war in Eu- | 





other di- | 
| rectors, all citizens of the United States, 








to Kuttroff and | 
| however, must be made for the fact that | 


Kuttroff is over 80 and Pickhardt over | 


Seizures 


Titles 


Returne 


(ich 


< 2977) 


Corporations 








rope large sums of money were sent to | is no apparent reason why they should 


Germany by the Badische Company. 

In December, 1914, $330,000, and in 
September, 1915, $147,000, totaling 
$447,000, were sent to the German cor- 
poration. 

Adolf Kuttroff testified that these pay- 
ments represented $414,000 advanced by 
the German corporation for payment of 
the expenses of the American firm be- 


tween 1910 and 1913, and $63,000, the | 


interest thereon at 5 per cent, and that 
these advances were not entered on the 
books of the Badische Company because 
if they had been the Badische Company 
would have appeared insolvent. 


sent to the German corporation an ad- 
ditional sum of $701,000. : 
Adolf Kuttroff testified that 


invoice price and 2'5 cents per pound 


on indanthrene which was manufactured | 


under processes patented 
and that it always had been un- 
derstood since 1907 that such pay- 
ment should be made when the com- 


in America, 


pany was able to do so on goods manu- | 


factured under patented processes, and 
that he assumed the understanding con- 
tinued to exist although not mentioned 
in any subsequent agreements. 


Concern Handled 
Cargo of ‘“Deutchland” 

In 1916 large profits made on goods 
brought to the United States on the sub- 
marine “Deutchland” were sent to Ger- 
many. 


Adolf Kuttroff testified that this was 


a special transaction; that the goods 
were not ordered; that they were shipped 
in a most unusual and expensive man- 
ner; that the price put on them was ex- 
cessive and not as agreed upon, and 
that the Badische Company sold them 


on’ the German ecorporation’s account and-} 


was in honor bound to remit the profit 
to the German corporation, although the 
goods were entered on the books of the 
corporation as purchased. 

In 1916 another sum of $100,000 was 
sent to the German firm. Adolf Kutt- 
roff testified that $87,000 of this repre- 
sented the profit over 6 per cent made 
by the Badische Company and which, as 
was usually done, was given to him to 
distribute in his discretion as extra com- 
pensation to those who took active part 
in the business of the company; that it 
was sent to the German corporation as 
a loan and in the expectation that a large 
profit would be made by an increase in 
the exchange value of German marks. 

There is nothing in all these transac- 
tions which justifies the inference that 
the German corporation was the real 
owner of the stock of the Badische Com- 
pany. At the time of the dissolution of 
the original partnership, the investment 
of the German corporation in the part- 
nership was withdrawn and lent to the 


| corporation organized as a successor of 
| the partnership. 


This loan was subsequently repaid. 
The 240 shares of the Badische Company 
stock were issued to Adolf Kuttroff in 
consideration of the transfer of certain 
personal property to the corporation. 
Kuttroff testified that he purchased this 
property from the Continental Color & 
Chemical Company, and his testimony on 
this point stands undisputed. 

The legal title of this stock, which 
was thus vested in_Adolf Kuttroff, car- 
ried with it the beneficial ownership 
thereof, unless the contrary was satis- 
factorily shown. No evidence appears 
sufficient to overcome the prima facie 
showing of beneficial ownership evi- 
denced by the issuance of the stock to 
Adolf Kuttroff. The fact that later Kutt- 
roff borrowed $24,000 on this stock from 
the German corporation, and in due 
course repaid the loan and redeemed the 
stock, supports the conclusien a. the 
beneficial ownership of the stock 


re- 
mained with the legal title. 


| Kuttroff and Pickhardt 
| Paid Cash for Stock | 
te > ye Oe issued to Adolf | "TU HE act of 1925 changed Section 238 of the Judicial Code so that there is no 
| Kuttroff and Carl Pickhardt was paid | 
agreed ag | for by them in cash. b | 
e | 
1,205 shares were made up of Kuttroff’s | payment for his stock, and no attempt 


Pickhardt bor- 


was made to show that the moneve paid 
by Kuttroff for his was not his own. 
The agreement entered into between 


the Badische Company and the German * 
; corporation at the time of these pur- 


chases changed the method of transact- 
ing business which had existed since the 
organization of the corporation. From 
the date of that agreement the Badische 
Company was required to purchase all 
goods received instead of taking them 
on consignment. 

This, of course, required additional 
capital, which was furnished by Adolf 
Kuttroff and Carl Pickhardt ‘through 
their purchase of the new issue of stock. 


In previous years the German cor- 


| poration had assisted the Badische Com- | 


pany in the matter of expenses, but from 
the time of the increase in the capital 
the Badische Company was required to 
finance itself. 
to support the conclusion that the addi- 
tional stock was purchased by Kuttroff 
and Pickhardt for their own individual 
benefit. And this conclusion finds fur- 


the date of such increase to January 1, 
1916, Kuttroff and Pickhardt—not the 
German corporation—were entitled to 
receive all the dividends paid by the 
Badische Company. 

The payment of large amounts of 
money to the German corporation does 
not constitute sufficient evidence to over- 
come the prima facie showing that this 
stock was actually owned by Kuttroff 
and Pickhardt. 

It is true that the testimony given by 


them is not satisfactory. Allowances, 


75 years of age, and that the transac- 
tions took place many years ago. There 


| Badische Company is 
During 1915 and 1916 there was also | 





swear falsely to obtain property if it 
belongs to others. These large payments, 
although creating a suspicion, do not 
prove that the stock standing in the 


| names of Kuttroff and Pickhardt, and 


therefore presumably owned by them, 
was actually owned by the German cor- 
poration at the time the payments were 
made. 


The fact that the German corporation 
accepted the stock as security for loans 
made to Kuttroff and Pickhardt and en- 
tered into agreements to acquire by pay- 
ing therefor the outstanding stock of the 
entirely incon- 
sistent with the theory that it already 
owned the stock. There is no satisfac- 


| tory evidence that any of the payments 
these | 


payments represented 10 per cent of the | intended to be a distribution of profits 


made to the German corporation were 


to it. 

The domestic corporation’s business 
was dependent on the good-will of the 
German corporation. It owned the Ger- 
man corporation large sums of money. 


| No adverse inference, therefore, neces- | 
the | 


sarily arise from the fact that 
Badische Company sent money to the 
German corporation, or that the Badische 
Company consulted it with reference to 
many details, including prospective ex- 
penses of the business. 

The court did not consider the ques- 


d to American Owners 


a 


Deals With Germans 


Declared No Proof 


Remittances of Money Held | 


to Be Only Payments of 
Business Debts. 


ever in fact exercised its right to ac- | 


quire, by the payment of only $25,000, 
stock representing at least $440,500 in 


bonds and $117,955.12 in cash. While the | 


record suggests this question, it was not 
raised and therefore the court expresses 
no opinion thereon. 

It must be concluded, therefore, that 
no part of the stock in question was 
owned by the German corporation, and 
that Adolf Kuttroff and Carl Pickhardt 
are entitled to its return. As none of the 
stock of the Badische Company seized 
belonged to an enemy, but to citizens of 
the United States, the seizure of the 
money of that company was unjustified 
and it is, therefore, entitled to its re- 
turn. 
Pickhardt are entitled to the return of 





For the same reasons Kutroff and 








This fact strongly tends | 





| to delay and defraud creditors.—Drake, F. 
| Court of Appeals, 8th Circuit.)—Index Page 2982, Col. 1. 





tion whether the evidence can be held 


j the bonds. 
to establish that the German corporation | 
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Law Digest 
Principles Involved ‘in Latest Decisions 


Of All United States Courts. 


YLLABI are printed so that they can be cut out and pasted on Standard 
Library-Index and File Cards, approximately 3 by 5 inches, usually em- 
ployed in libraries and filed for reference. 


cretion of Court. 
OTWITHSTANDING general rule of court providing that, without consent of 
parties, extensions of time in which to present a bill of exceptions or a petition 


for a new trial would not be granted for more than 30 days, held; court has power | 


in exercise of sound discretion to grant greater length of time.—Spokane Interstate 


Fair v. Fidelity & Deposit Co. (Circuit Court of Appeals, 9th Circuit.)—Index Page 
2877, Col. 7. 


APPEAL AND ERROR: Review: Scope and Extent in General. 
WHERE plaintiff assumed burden of establishing an affirmative proposition on 
the trial, he will not be allowed to take a contrary position on appeal and 


claim that burden was upon the defendant.—Spokane Interstate Fair v. Fidelity & | 


Deposit Co. (Circuit Court of Appeals, 9th Circuit.)—Index Page 2977, Col. 7. 


APPEAL AND ERROR: Preservation of Rights Where Jury Waived in Federal 
Court: Exceptions. 
-HERE a jury trial is waived pursuant to Section 649 R. S., motion by defertdant 
~ for judgment at conclusion of evidence corresponds to motion for a directed 
verdict in trial before a jury; and exception to the refusal of motiorr presents only 
question as to whether there was any substantial evidence before the court to 
sustain allegations of the complaint.—George A. Fuller Co. v. Brown (Circuit Court 
of Appeals, 4th Circuit.)—Index Page 2980, Col. 1. 


BANKRUPTCY: Appointment of Referee As Special Master. 


D'STRICT judge, sitting in bankruptcy, may not lawfully appoint referee in 


bankruptcy in that court as special master (not as referee in bankruptcy) to 
take proofs and report evidence with his findings ef fact and of law to the court 
thus presented, upon issue whether or not bankrupt is entitled to discharge.— 
Folda, Trustee v. Zilmer, Bankrupt et al (Circuit Court of Appeals, 8th Circuit.)— 
Index Page 2983, Col. 5. - 
CONTRACTS: Rescission: Unreasonable Time. 
A CONTRACT which does not specify the time in which work is to be done is to 
be read as if a reasonable time were stated, and after a reasonable ine the 
party not in default may repudiate the contract so as to avoid all further liability 


| under the contract.—Morton v. Roanoke City Mills (Circuit Court of Appeals, 4th 


Circuit.)—Index Page 2981, Col. 1. 


CONTRACTS: Rescission: Unreasonable Time: Question of Law. 

THE question of reasonable time is a question of law for the court, where the 
time taken is so clearly reasonable or unreasonable that there can be no room 

for doubt as to the proper answer to the question.—Morton v. Roanoke City Mills. 

(Circuit Court of Appeals, 4th Circuit.) —Index Page 2981, Col. 1. 


CONTRACTS: Performance or Breach: Delay: Recovery on Default: Burden. 
PARTY in default under a contract for furnishing labor and materials, who has 
not wilfully abandoned or broken contract, may recover value of part perfor- 

mance which is beneficial to other party, and has been accepted and retained by 

him, and burden is upon one in default to show amount of such value.—Morton v. 


| Roanoke City Mills (Circuit Court of Appeals, 4th Cfrcuit.)—Index Page 2981, Col. 1 


| COURTS: United States Courts: Supreme Court: Review of District Courts: Act 


of 1925. 


right to a direct appeal from a District Court on constitutional grounds alone; 


4 |-the right exists now only in cases falling within the provisions enumetated in that 
rowed the money from his bank to make | section as amended; in other cases, the case must go in the first instance to the 


Circuit Court of Appeals, thence to the Supreme Court of the United States only 
for a review of the action of the Circuit Court of Appeals.—Moore v. Fidelity and 
Deposit Co. (Supreme Court of United States.)—Index Page 2985, Col. 4. 


COURTS: Supreme Court: Act of 1925. 
CT of February 13, 1925, c. 229, 43 Stat. 936, 938, was for the purpose of reliev- 
ing the Supreme Court of the United States by limiting further the absolute 
right to a review by it—Moore v. Fidelity and Deposit Co. (Supreme Court of 
United States.)—Index Page 2985, Col. 4. 
EQUITABLE ASSIGNMENT: Buyer Withholds Part of Purchase Price: Broker’s 
Commissions. 
WHERE Government requisitions ships, computes amount of brokeats commissions 
as part of cost, and assumes payment of liability of builder for commissions, held; 
Government is obligated to pay commissions withheld to broker, as in legal effect 
an equitable assignment has been made by builder to broker of its interest in funds 
withheld.—Lucania Societe v. United States Shipping Board Emergency Fleet 
Corp. (District Court, Southern District of New York.)—Index Page 2982, Col. 5. 


ESTOPPEL: Government Contract: Withholding Part of Purchase Price For Broker: 
Knowledge. : 
HERE Government requisitions shops, computes amount of broker’s commis- 
sions as part of cost, withholds same from builder, and represents to broker 
that commissions are being withheld for him pending the establishment of their 
validity, held; as broker relied upon representations, and delayed proceedings against 
builder because of same, Government will be estopped from denying that it is 
holding fuids to pay broker, when builder becomes insolvent.—Lucania Societe v. 


| United States Shipping Board Emergency Fleet Corp. (District Court, Southern 


District of New York.)—Index Page 2982, Col. 5. 


FRAUDULENT CONVEYANCES: Validity Between Parties. » 


(COMPLAINANT cannot bring himself within exception to rule that grantor who 
has conveyed real estate without consideration or without other consideration 
than love and affection, to delay or defraud creditors, may not by suit in equity 
avoid conveyance or recover property from grantee or his assigns, where, as be- 
tween complainant and grantee, complainant was originator and executor of scheme 
D. v. Thompson, Sarah et al (Circuit 


| CONTRACTS: Conditional Contracts: Construction: Bonus. 


HERE bonus contract promises a certain amount for each ship built, with a 


‘ proviso that the total remainder would be paid upon the completion of 12 ships, 
[Continued on Page 11, Column 5.] 
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Court Rules Position Tak om 

in Earlier Trial Cannot ’ 

Be Reversed in Later 
Action. 
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| SPOKANE INTERSTATE F'AIR ASSOCIATIO! 


PLAINTIFF IN ERROR, V. FIDELITY 
Deposit Co.; Crrcuit CourRT OF 
PEALS, NINTH Circuit; No. 4900. 
In this case the court said it has th 
power, in the exercise of a sound dise 
tion, to grant a greater length of ti 
in which a party may present a bill of 


“i 


| exceptions or a petition for a new t 
| notwithstanding 


the general -rule 
court providing that without consent 6 
parties extensions of time would not 
granted for more than 30 days. 

The action was on an insurance poli 
and the court held that a clause fo; 


| mally fixing the insurance period, thoug! 


of only one sentence or paragraph, 
not in the nature of an exception or pro- 


| viso to, but is an integral part of, th 


definition of the defendant’s obligation 

Randall & Danskin, and Graves, Kizei 
& Graves appeared for the plaintiff 
error, and Williams & Cornelius for t 
defendant. 


The case was heard before Rudki n] 


| Circuit Judge, and Dietrich and Ke 
| gan, District Judges. 


| the opinion, by Judge Dietrich, follows: 


The full text of 


In our decision upon a former writ of} 


| error, to the report of which (8 Fed. 2¢ 


Series, 224) resort may be had for 
circumstantial statement of the issues, 


| we hold that the coverage of the policy: 
| was only of loss by burglary accom- 
| plished by means of actual force and 
| vilplence 


employed during the policy 

period, which was from August 31, 1924) 
to September 10, 1924. 

Dismissal Held Error. ; 

At a subsequent trial defendant’s mo- 


: . | ti for wan + 
APPEAL AND ERROR: Review: Motions For New Trial: Extensions of Time: Dis-| inp ne ee ee ot the close ae ae 


tiff’s case in chief was granted, upon 
the ground that the evidence was insuffi 
cient to show force or violence withif 
such period. The dismissal is assigned 
as error. j 

Defendant moves to strike from the 
record the bill of exceptions and also te 
dismiss the writ. We have considered 
but do not deem it necessary to discuss 
at length the issues presented by thes 
motions. w 

It is sufficient to say that notwith 
standing the general rule of the cow 
providing that without consent of thi 
parties extensions of the time in which 
to present a bill of exceptions or a peti- 
tion for a new trial would not be granted 
for more than 30 days, the court had the 
power in the exercise of a sound dis- 
cretion to grant a greater length o 
time. Poultney v. LaFayette, 12 Pet. 
472; U. S. v. Breitling, 20 How. 252: 
Hunnicutt v. Payton, 102 U. S. 333, 3533, 
Abbott v. Brown, 241 U. S. 606; So. Pace, 
Co. v. Johnson, 69 Fed. 559; Russo- 
Chinese Bank v. National Bank, 187 Fed, 
80; Czizek v. W. U. Tel. Co., 272 Fed. 
223; Payne v. Garth, 285 Fed. 301, 316, 

That being true, and the court still 
having jurisdiction to grant such exten- 
sions when the orders were made, neither 
motion is thought to be well taken and 
both are therefore denied. nf 

Burden On Plaintiff. 

Upon the merits, it is first contended 
by plaintiff that by reason of the form 
and paragraphing of the policy the bur- 
den was upon defendant to show that 
the force employed in making the entry 
was not exerted within the insurance 
period. 

Apparently this is an after-thought, 


| for in the trial plaintiff assumed the bur- 


den of establishing the affirmative; ant 
it should not now be permitted to take 
a contrary position. Ky. Vermillion M. 
& C. Co. v. Norwich U. F. Ins. Co., 146 
Fed. 695. w 
But aside from that consideration we 
entertain no doubt that the construction 
which it then put upon the policy is the 
correct one. The clause formally fixing 
the insurance period is not in the nature 
of an exception or proviso to, but is an 
integral part of, the definition of de- 
fendant’s obligation. The fact that 
such definition extends to more than one 
sentence or paragraph is not controlling. 
Besides, if, in harmony with plaintiff’s- 
position, we look only to the first para 
graph for a definition of the obligation, 
the policy could not reasonably be con- 
strued as covering burglaries commit 
or force used prior to its execution: 
Hence, plaintiff was under the necessity 
of assuming the burden of showing sub- 
sequent forcible entry; and that was the 
only issue. Ph 
Upon careful analysis of the record 
we are convinced that the conclusion of | 
the lower court was right. Not only | 
does the evidence fail to.prove violence 
within the policy period, but by every 
fair inference and reasonable probability 
it overwhelmingly shows that all forcible 
preparation was made at an earlier time. - 
A verdict to the contrary would have 


| had no basis other than a surmise oF | 


possibility. : ma 

This being true, it becomes unneces=~ 
sary to decide to what extent our former | 
decision is controlling, or to consi 
whether plaintiff is estopped by the i 
tion it then maintained and which it has 
now abandoned. 

Upon the latter point, however, it ‘ 
be said that we find nothing substantial” 
in the new evidence which counsel repré= | 
sent was not offered at the first trial, | 
and such being the case the conclusion 
we have independently reached fin 
confirmation in the concession, made ; 
the former hearing, that the evide 
“permitted of but one reasonable theory,” 
namely,.the theory later adopted by # 
lower court which we now approye, ~ 

If against interest able counsel — 


| constrained by the evidence to 


such 2 coneession, it is not to be thot 
that disinterested minds would 
different conclusion. 
The judgment is affirmed, 
October 18, 1926. 





YEARLY 
INDEX 


Commerce 


* 


inese Merchants 


sclared Complacent 


Ih Spite of Warfare 


Trade Figures Indicate Slight 
_ Effect From Military and 
Political Distur- 
bances. 


bul 

- Osborn Watson, Trade Commissioner 
‘at Peking, who has just returned to 
Washington from his post in China, 
states that the Chines are conducting 
“business as usual” despite military and 
political disturbances. Trade figures, he 


points out, indicates little effect of these | 


disturbances, and the maritime customs 


returns of 1925 were actual greater than | 


during the preceding year. 

Mr. Watson, through the Department 
of Commerce, made public a statement 
regarding conditions in China, the full 
text of which follows: 

Chinese Complacent. 


Chinese business men and traders ap- 
pear to possess an ability to do business 
Lander any and all conditions. As evi- 
dence of this, the foreign trade of China 
has not been, in total volume, impaired 
by any appreciable extent during the 
past two years of country-wide political 
upheaval and strife. Through the intro- 
duction of foreign manufactured goods 
sold and through touch with the western 
world, China has developed into a steady 
market for many varities of American 
manufactures. Chinese buyers are good 
traders and there is a growing tendency 
amongst them, as their knowledge of 
foreign trade increases, to secure their 
needs through least expensive channels. 
China is perhaps one of the most com- 
petitive markets in the world, being situ- 
ated as it is about equidistant from the 


large manufacturing centers of Europe | 
and America. The present unsettled con- | 


ditions in China have tended to alter t 
some extent distribution of imports and 
exports in that country. 

Conduct Trade in Ruins. 

During a political-military manoeuver 
at Canton in October, 1924, 1,000 houses 
in the heart of the business section were 
burned and the business of the city para- 


lyzed; before the ruins had cooled off | 
Chinese shopkeepers had 2rected sheds | 


in many places and were carrying on 
business; in June, 1925, the boycott at 
Canton against Hongkong 


‘ence 50 years, and before the end of sum- 
mer trade channels had been 


was being transacted. Undoubtedly inany 
Chinese business men have suffered se- 
‘verely from military levies and occupa- 
tions of various territories throvghout 
’China, but such is the vitality of the or- 
_dinary Chinese business man that 
will carry on business in the iace cf 
apparently impossible handicaps. [For 
“the year 1925, the most disturbed year, 
politically and militarily, in the history 
‘of the Chinese Republic, revenues of the 
.Chinese Maritime Customs were actually 


greater than in 1924, while the total fig- | 
ure of trade recorded was only slightly | 


less than for the preceding year 
Foreign Goods Standard. 

By intelligent and unremitting effort 
long established foreign firms in China 
have definitely placed their lines and ker- 

sene, tobacco, cotton piece goods, cer- 
fain food products and foreign medicines 

ave become a necessity to great num- 
bers of the general Chinese public; in 


some of these items, American products 


take the lead. Several lines of Ameri- 
can standard drugs are to be fuund in 
the most out of the way corners of the 
great Chinese territory and American 


salesmen regularly canvass customers in | 
China just as such business is done in 


America. Where the effort is properly 
directed business increases follow. 
cities in China are quite accustomed 
to electric lights, and other electric de- 
vices are finding a growing market all 
the while. Automobiles are common in 
the larger coast cities, and Chinese 
chauffeurs are skilled enough as drivers 
although rather prone to let the machine 
take care of itself. The use of automo- 
biles generally is curtailed by lack of 
roads, but employment of motor trans- 
portation in later years by various mili- 
tary factions has served to build up a 
fair mileage of passable roadways in 
certain sections of the country. Chinese 
accept western inventions and products 
readily where their use is a recognized 
advantage. 
Chinese Keen Buyers. 

Chinese have been traders for many 
centuries, and as trade with foreign 
lands has increased and become more 
familiar to them, there a growing 
tendency for these Chinese firms to 


is 


handle the business direct, and Chinese | 


import and export firms are increasing 


in number in ports like Canton, Shang- | 


hai and Tientsin. Some of these 
cerns are now quite well established and 
in some cases with foregin-trained Chi- 
nese engineers, even techincal lines of 
imports are handled satisfactorily. 

bulk of import business handled 
purely Chinese houses, however, consists 
of lines that one might say can be sold 
over the counter. Chinese foreign ex- 
change banks have grown up, keeping 
pace to facilitate the movement. 

The Chinese is a keen buyer, and price 
is a great consideration in making pur- 
chases. American and European manuv- 
facturers reach the Chinese market with 
approximately the same freight haul, and 
competition is sharp; Japanese products 
similar to European and American ar- 
ticles have the advantage, of course, of 
being manufactured close at hand, and 
in quick availibility. In China well-es- 
tablished brands have a considerable ad- 
vantage. 

Constant Interference. 

During the past several years, fighting 
im certain areas has often paralyzed trade 
routes and transportation channels, hold- 


disrupted | 
trade channels which had been in exist- | 


opened | 
through Shanghai, 800 miles up the coast | 
and a considerable amount of business | 


he | 


Most | 


con- | 


The | 
by | 


9078) 


| More.Consular Officers 


Day Available for Advice 


announced that two additional consular 


Corporation 
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Control 
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Interstate 


Commerce 


ALR, Myers Says Federal Control of Corporations 


Soon Will Face Country as Unavoidable Issue 


officers now on leave of absence in the 


United States are available for confer- 
ences with business men and commercial 
organizations relative to conditions in 
their respective districts. 

Howard Donovan, from Bahia, Brazil, 
will be in this country until November 
8, and may be adressed at Windsor, III. 

Paul H. Foster, stationed at Salina 
Cruz, Mexico, may be reached care of 
Kellam Foster, 2139 W. 107th Street, 
Chicago, until November 30. 


Manufactures Output 


Shown by Data as 
Higher Than 1925 


/ 
1 tasetimaveansiyssinesiimentinnn 
The Department of Commerce has just 


Statistics for September Are | 


Said to Show an Increase 
of Almost 10 Per 


Cent. 





| among the several States, 


The September Indexes of production, | 
commodity stocks and unfilled orders in | 


“key” industries of 
| has just been announced by the 
partment of Commerce. They showed 
lowered manufacturing output and 
| smaller commodity stocks at the end of 
| the month, while unfilled orders stood 
at about the level of the preceding 
| month. 


De- 


the United States | 


Following is the full text of the sum- | 
mary of production, stocks and unfilled | 
orders indexes with statistical compari- | 


sons: 
Production—Manufacturing output 
September was only 1 per cent lower 


| per cent higher than a year ago. 
| industry groups showed increased out- 
put and marketings were slightly less 
than a year ago; 
products increased while crops and forest 
products declined. 
Stocks—Commodity stocks at the end 
| of September were 7 
than a month previous, after 
ment for seasonal variations, due to the 
decline in raw foodstuffs. 
| with a year ago, stocks of all groups 


than foodstuffs. 

Unfilled Orders—Unfilled 
manufactured commodities, 
iron and steel and building 
showed no change from the end of Au- 
gust, iron-and-steel orders increasing 
while building materials declined. Com- 
pared with a year ago, unfilled orders 
were lower, owing to lower unfilled 
orders in the building-material industry. 


orders for 
principally 
materials, 


of Commerce are given below: 
Production. 
| (Index numbers: 1919-100). 


1926 1925 


in | 
than the record output shown for the | 


| month of August and was almost 10 | 
All | 


mineral and animal | 


| tions would be legally 
per cent lower 
adjust- | 
Compared | 


were higher except raw materials other | 


: | sonal service. 
The index numbers of the Department | income of 69,000,000,000 in 1923, perhaps 


Licensing System 
May Solve Problem 


Federal Trade Commissioner 
Suggests Filing of Annual 
Financial Reports. 


Abram F. Myers, Federal Trade Com- 
missioner, in a paper read recently be- 
fore the American Academy of Political 


1 and Social Science, meeting in Philadel- | 
| phia, declared that the time is approach- | 
ing when the country will be confronted | 
| with Federal control of corporations as 
| an inescapable issue. 

Mr. Myers discussed the present and | 
probable future control of corporations | 


under the powers granted by the com- 
merce clause of the Constitution. The 
full text of his paper follows: 

The constitutional grant of power to 
Congress to regulate commerce 
not corpora- 
tions engaged in such commerce. 

Corporations are the creatures of the 
States and the instrumentts through 
which commerce, both within and among 
the States, is transacted. Under the 
Constitution, the necessary regulation of 


is 


the internal affairs of a corporation be- | 


longs primarily to the State of its in- 
corporation. 
tion, to the extent that it involves the 
buying or selling of goods in one State 


for delivery into another, constitutes in- | 


terstate commerce. 

Where interstate commerce begins and 
where it leaves off has been defined with 
some precision, and its regulation is ex- 
clusively the function of the Federal 
Government. ‘ 

This @istinction between the power to 
regulate a corporation and the power to 
regulate its interstate busines is ele- 
simple in its application as it is in its 
definition, Federal control 
impossible and 
there would be no used for this sym- 
posium. 

Before the adoption of the Constitu- 
tion there were only 21 business cor- 
porations within the United States, and 
of these two were trading companies 
and one a manufacturing company. 
Commerce among the States was a 
vision, not an actuality. 


Corporations Lead 


In Gainful Pursuits 

Today corporations predomitate, in 
influence if not in numbers, in all gain- 
ful pursuits save merchandising and per- 
Of the estimated national 


' 33,000,0000,000, or (say) between 40 per 


| through corporations. 


Aug. Sept. Sept. | 


| Raw Materials: Total.. 
Minerals 
Animal products 
Crops 
Forestry 
Manufacturing, © grand 
total (adjusted) 
Total (unadjusted) 
Foodstuffs 
Textiles 
Iron and steel 
Other metals 
Lumber 
Leather 
Paper and printing. 
Chemicals and oils 
Stone and clay prod- 
ucts 
Tobacco 
Automobiles* 
Miscellaneous 
Commodity Stocks. 
(Index Numbers: 1919- 
100) (unadjusted). 
Total .... 
Raw foodstuffs . 
Raw materials 
manufacture 
Manufactured 
stuffs 
Manufactured 
modities 
(Adjusted for seasonal 
element). 


121 
156 


148 
155- 
113 
172 


117 


151 


134 
134 
109 
110 
133 
180 
148 

93 
119 
177 


165 
133 
141 
149 


Raw foodstuffs 
Raw materials 
manufacture 
Manufactured 
modities ... 

Unfilled Orders. 
| Total (1920-100) 
Iron and steel 36 38 
Building materials 99 92 
“Included in miscellaneous group. 


for 


49 49 


ing up the movement of both imports 
| and exports, sometimes entirely, and 
again diverting the movement at in- 
creased expense to theceventual con- 
sumer. This was noticeable to a consid- 
erable extent in the diversion of the 
foreign trade of Canton through Shang- 
hai from Hongkong in 1925, the coast 
haul from Canton to Shanghai adding 
| materially to the freight charges on 
products such as silk, the prime money 
| crop in South China. 

The movement of Yangtze valley prod- 
ucts, such as wood, oil, hides, etc., has 
been cheeked all the present season 
through military operations up and down 
the length of that great river 

| forms one of the principal arteries of 
| trade in China. 

Imports into the interior are equally 
interfered with. More modern methods 

(of transportation as represented in the 
| railroads of China, generally lying north 
| of the Yangtze River have long been 
choked by military interference and the 
irrisistible movement of trade though 
| reduced in volume has not been driven 
to the older native methods by water 
and cart where available, 


| either bought or sold goods in States | 


cent and 5 per cent, was acquired by or 
Practically all of 
those corporations were engaged in in- 
terstate commerce in the sense that they 


| other than those in which they were lo- 


cated; at least two-thirds were engaged 


| in interstate selling. The wealth pro- 
| duced by their interstate operations may 


| created for a single purpose—that is, the 
| transaction of business. 


be estimated at around 21,000,000,000. 


Commercial corporations — the kind | 


with which we are now concerned—are 


| very life of such a corporation; without 


| without regard to the other. 
| of interstate commerce, that is, the busi- | 
, | ness of a corporation, necessarily im- 


oo business, it dies. 


The connection between a corporation 
and its business being so vital, it follows 
that the one may not be regulated wholly 
Regulation 


| plies some measure of control over cor- 
| porations engaged in such commerce. 


Obviously there can be no adequate | 


regulation of interstate commerce that 
does not extend in some degree to the 
instruments of such commerce. In the 


case of the railroads, whose business is | 


} not only largely interstate, but affects 


| diction, or the exercise of a function, | 
| formerly belonging to the States. 


directly and materially the 


put in force. 


tions is an accomplished fact. 
Every regulation of interstate com- 
merce involves the occupation of a juris- 


The 
courts, therefore, are extremely cautious 
about laying down general principles 


| dealing with the powers of Congress un- 


der the commerce clause. 
Since the adoption o fthe Constitution 
great progress has been made in the di- 


| rection of a unified national control of 


the nation’s business. This advance, how- 


| ever, has been neither steady nor un- 


which | 


| Total incl. other revenue 


| 


opposed. It has been accelerated or 
retarded, depending upon the existing 
state of public opinion. The boundary 
line between the jurisdictional spheres 
of the State and Federal Governments 
is elastic, not rigid; ragged, not straight. 

Much as we would like to regard the 
law as an exact science, we can only 


The business of a corpora- | 


| purely statutoyy offense. 


: P | the prevailing view the Government may 
mentary and important; but were it as | 


of corpora- | 


| indulge Congress in its efforts to control 
industrial corporations under the com- 
merce clause, 

The power to control corporations 
through publicity—a method recom- 
mended by the Industrial Commission 
and attempted to be carried out through 
the Bureau of Corporations and the Fed- 
eral Trade Commission—still remains in 

| doubt. The Supreme Court after two 
years of deliberation finds itself unable 
j to decide whether the Federal Trade 
| Commission has the power to compel the 
furnishing of reports concerning costs 
and profits. 

Recent decisions relating to the Com- 
mission hold that before its inquisitorial 
powers may be exerted there must be 
a finding, or at least,a specfiic charge, 
of a violation of some Federal law on 
| the part of the corporations to be in- 
vestigated. These decisions reject the 
view that the preventive or prophylactic 
effects of publicity may serve as a justi- 
fication for the exercise of inquisitorial 
powers. There is a growing tendency on 
the part of the courts to brand all in- 
vestigations as fishing expeditions unless 
it appear that the fish are already 
caught. 

This is’ but a natural manisfestation 
of the policy of our law, derived from 
| the common law, and has for its purpose 
the protection of the individual against 
unnecessary Governmental molestation. 
The theory is that Governmental inter- 
|' ference in business comes as a penalty 

fcr an infraction of the law. It is puni- 
| tive, not preventive; it has to do with 
| locking the stable after the larceny 

committed. 


is 


While the courts strain over the power 
to obtain: information from industrial 
corporations (except under procedures 
established for the protection of persons 
accused of crime), they do not hesitate 
to exert the most drastic measures of 


| control over s porations once they | ; : : 
uch corporation cain | a small number of States in spawning 


have been adjudged guilty of 


According to 


not intrude upon the privacy of a cor- 
poration to ascertain whether it is obey- 
ing the law, or whether additional laws 
are necessary for the protection of the 
public; but as soon as a violation of the 
law is established the corporation be- 
comes subject to the full power of the 


| nation and the privileges and immunities 


conferred on it by: the State will avail 
it nothing. 
Thus corporations adjudged in viola- 





| issue. 


| for the most part, have to do with the | pive been avoided by the observance of | 


mortgages to be rewritten; and their 
properties to be divided and sold. 

The time is approaching when the 
country will be confronted with Federal 
control of corporations as an inescapable 
The statutes now on the books, 


regulation of the business of corpora- 
tions rather than with the control of 
the corporations themselves. 


the days when the ownership of corpora- 
tions was confined to a few powerful 
families or groups than they are today. 
The great corporations today are, with 





Business is the | 


| out requirement 
business in the States of their incorpora- | 


interstate | 
| business of others, the need for unified | 

national control has been recognized and | 
So far as the railroads are | 
, concerned, Federal control of corpora- | 


few exceptions, owned by thousands of 


| stockholders big and little; and their se- 


curities are held in every State. 

The protection of the competitor of a 
corporation and the consumer of its prod- 
ucts is still a matter of grave concern; 
the protection of the investor is be- 
coming quite as important. The diffu- 


| sion in the ownership of corporate securi- 
ties more than any other recent devel- 


{ 
‘ 








| those engaged in the liquor traffic. 


Such statutes were more nearly ade- | 
| quate to the protection of the public in 





opment makes Federal control an issue 


—perhaps a necessity. 
Public opinion will not long tolerate a 
condition under which a few States vie 


with one another creating corporations | 


with uflimited capital and powers, with- 
that they engage in 


tion, and, without provisions looking. to 
the disclosure of their operations or ac- 
counts, to transact business and market 
their securities in other States. 

An effort has been made to justify 
these loose incorporation laws on the 
ground that they encourage the develop- 
ment of industry within the States; but 


the effort fails in view of the omission | : a“ 
most Impressive 


| been made 


of any provision that the corporations 


| shall conduct their operations it whole 


| or in part within the States of their in- 
| corporation. The inference is irresist- 
able that the incorporation of companies 
is solicited by these States because of 
the license fees and other revenue de- 
rived from the business. 

The creation of corporations has lost 
| its dignity as an exercise of the sover- 





eign prerogative for the furtherance of | and Ii 
| acting individually and from the stand- 


commerce and in the interest of the 
people of the State. What was once re- 
garded as the conferring of a great privi- 
lege, to be iimited and circumscribed by 
all necessary provisions for the protec- 
tion of the public, has become a bargain 
sale, and States are advertising and 
competing for the business. 

But even though, as is widely believed, 
there is an urgent need for Federal con- 
trol of corporations, 
powers of the 


extension of the | 
Federal Government to | 


| ful results from State legislation or cor- 


| self, and the exertion of an indirect con- 


| ent state of the decisions we can hardly 


_—____—_———-~» 


Regulation by States 
Declared Ineffective 


Strong Opposition Predicted, 
However, to Extending 


Power of Government. 
position. The consistent opponents of 
centralized government will repeat their 
time-honored, but generally disregarded, 
argument that the further extension of 
Federal power will impair, possibly de- 
stroy, our dual form of government. 
States’ rights, by no means a forgotten 
slogan, will be revived. 

The contention will be made that the 
proposal will further centralize power 
in administrative bodies remote from 
popular control. Finally the still more 
appealing objection will be raised that 
the proposal necessarily involves an in- 
crease in the existing over-supply of 
bureaus and bureaucrats—a disadvantage 
which outweighs all possible benefits. 

| 


Proponents of Control 
Urge Protection of Public 


The proponents of Federal control, on 
the other hand, ate fortified with argu- 
ments that have carried them to victory 
in many bitter contests. Does not the 
Constitution contemplate that the powers 
of the Federal Government shall extend 
to every matter that cqncerns the whole 
people and im which the States are in- 
competent or unwilling to act? Can it 
be that between the powers of the State 
and Federal Governments there exists an 
air pocket which leaves the citizens of | 
a majority of the States without proper 
protection from the action or inaction | 
of a few States? And is not Federal 
control made necessary by the practice of 


corporations with unlimited powers to 
transact business and market their 
highly speculative securities in all of the 
States ? 

If reform could be had without the 
further extension of Federal power, all 
would rejoice. The adoption by the 
States of a uniform and enlightened pol- 
icy in chartering and dealing with cor- 
porations would afford a remedy more in 
keeping with our dual system of gov- 
ernntent. 

Self-correction on the port of the cor- 


; : | porations also would constitute, if not a 
tion of the Sherman Antitrust Law may | P 


| suffer their charters to be canceled; their 


complete solution, at least a great step | 
forward. But one must indeed be an 
optimist to expect action from those 
quarters. The self-interest that leads to 
the adoption of the methods complained 
of, would preclude their voluntary re- 
linquishment. 

~ Possibly national 


prohibition could 


a certain degree of self-restraint by 
But 
self-interest is a barrier to self-reforma- 
tion, and we may not hope for any use- 


porate action. 

Coming to a consideration of the 
Federal government, the first choice is 
between the exertion of a direct and im- 
mediate control over the corporation it- 
trol by means of publicity. In the pres- 
expect that measures of the first class 
will be sustained unless Congress boldly 
announces that it intends to occupy the 
entire field of regulation so far as it 
relates to imterstate commerce, with all 
its incidents. 

Nothing short of a Federal incorpora- 
tion law for all concerns engaged in in- 
terstate commerce could achieve that re- 
sult. If the exertion of such measure of 
control is the aim of the present agita- 
tion for Federal control of corporations, 
then let us hope for a revival of the dis- 
cussions of the last quarter of a century 
concerning Federal incorporation. 

While Federal incorporation would 
vest in the National government full and 
direct control over corporations engaged 
in interstate commerce, it would have 
the added virtue of protecting the cor- 
porations against restrictive and discrim- 
inatory legislation by the States. The | 
arguments that have 
in favor of a Federal incor- 
poration law, have been made from the 
standpoint of the corporation. 


Theoretically a corporation chartered 
in the State is a foreigner in the 47 other 
States and enters those States and re- 
mains in them for the transaction of 
business wholly by sufferanee, and 
(within limitations) subject to the con- 
ditions and limitations that those States, 








impose. While in practice the attitude 
of the States towards the corporations 
of other States has been modified by 
considerations of comity and tolerance, 
it is nevertheless true that in so far 
as interstate commerce is concerned one 
State authorizes business concerns which 
every other State has the right to re- 
strict or even to destroy. 
As already pointed out, 


| 
| 
point of their selfish interests, see fit to 
| 


the Federal 


speculate as to how far the courts will | that subject wi!l meet with stubborn op- | Government may utterly’ dismember a 


| all. 


| ished constitutional concepts. 
ures to be adopted must be plain and | 
should clearly express their true scope 


| their enactment. 


. 


ALL STATEMENTS Herein Art GIVEN oN OFriciIAL AUTHORITY ONLY 
AND WitHOUT CoMMENT BY THE Unite STATES DAILY. 


Foreign Trade 


corporation that has been adjudged in 
violation of the Sherman Antitrust Law. 
But why should the Federal Government 
withhold its hand until a combination 
has been formed under State law? 
Would it not be better for the Federal 
Government to say in the beginning what 
shall be the nature of the organization 
that they may be permitted to engage 
in interstate commerce ? 

Federal incorporation would vest in 
the Government a degree of control Over 
corporations that would amply protect 
the public interest without the necessity 
for long and expensive litigation; and 
would enable the business of the Nation 
to be conducted with a degree of cer- 
tainty and stability that would more 
than compensate for the disadvantages 
inherent in the extension of Federal au- 
thority. 

Indirect control of corporations by 
publicity of their accounts and affairs, 
as well as many of the objects that could 
be attained by Federal incorporation, 
may be accomplished by a system of 
Federal licenses. 

Measures for Federal license and for 
Federal incorporation have gone hand in 
hand into and sometimes through the 
committees of Congress, and their re- 
spective merits and demerits have been 
many times discussed. Federal licenses 
for corporations engaged in interstate 
commerce have been favored by many on 
the ground that the enactment of such 


a@ measure would avoid many of the seri- 
ous questions relating to State taxation 
and State police power that would be 
inherent in any provision for Federal in- 
corporation. As a means of insuring 
publicity of corporate affairs a Federal 
license law would be entirely effective. 

Such a law would provide that no 
corporation should engage in interstate 
commerce without first obtaining a li- 
cense from the Federal Government. 
Such licenses would be issued by an ap- 
propriate Government agency, preferably 
the Federal Trade Commission, and 
would be conditioned upon compliance 
by the corporation with the conditions 
enumerated therein. 

Looking now to the indirect control 
of corporations by publicity, a condition 
of the license would be that the corpora- 
tions should file with the issuing body 
annual reports of their operations, in- 
cluding balance sheets and income state- 
ments. The corporations would be classi- 
fied, and for those corporations in which 
the public interest required it, particu- 
larly for the benefit of investors, the re- 
ports, or appropriate parts thereof, would 
be made a public record and also cur- 
rently published. 

For the more important corporations, 
at least, including representative concerns 
in the chief branches of industry, quar- 
terly income statements would also be 


| required sufficient to show the volume 
of business and net operating income for | 
| the purpose of disclosing the trend of 


business during the year. For all cor- 
porations reporting the information 
would be compiled and _ published 
promptly in unidentified form for the 
purpose of guiding business development 
and promoting business stability. 


Congress Must Solve 
Problem Through Laws 


The problem is primarily for Con- 
gress and must be faced squarely, if at | 
Will | 


The fundamental question is: 
the public interest be better served by 
the preservation of the historic division 
of powers between the State and Fed- 


eral governments, or by a unified na- | 


tional control of business? 

The proposal to extend the power of 
the Federal government to corporations 
chartered by the Stats should not be 
undertaken without full appreciation that 
it involves a departure from long cher- 
The meas- 


and meaning. 
Decisions adverse 
authority have sometimes resulted from 
the fact that it was being attempted to 
give an effct to statutes not in the con- 
templation of Congress at the time of 


fond of enacting ill-drawn statutes and 
holding administrative officers and the 
courts to strict accountability for their 
enforcement. 

The exertion of Federal power over 
State corporations is too important an 
issue to be submitted to judicial deter- 


| mination upon a forced construction or 


even a literal application of a statute 
not specially designed to that end. Not 
only should the measures express their 
true scope and meaning but they should 
be based on Congressional findings of 
specific evils to be remedied. 

Once the problem has been fairly met 
and clear measures based on adequate 
findings have been adopted, I believe that 
the power of Congress to enact such 


measures will be upheld by the courts. | 


Courts in giving effect to acts of Con- 
gress are fortified by a realization, de- 
rived from the language of the statute 
and the proceedings attending its pas- 
sage, that they are executing the will 
of the people. 

In the decision sustaining the Grain 
Futures Act (Board of Trade v. Olsen, 
262 U.S. 1), we have an example of the 
importance that the Supreme Court at- 
taches to Congressional findings as to the 
need for particular legislation in uphold- 
ing the power of Congress to enact such 


Monthly Statistics of Railroad Earnings and Expenses as Reported to IC. C. 


Texas & Pacifie Railway. 


September 
1926 
2,281,482 
555,565 
3,068,315 
405,943 
536,721 
961,877 
2,103,233 
965,082 
162.000 
802,855 
740,680 
1,953.49 
68.5 


Freight revenue 
Passenger revenue.... 


Maintenance of way... 
Maintenance of equip’t. 
Transportation expen’s. 
Total exp. incl. other... 
Net from railroad.... 
TAXGR. #65 

Net after taxes, etc... 
Net after rents 

Aver. miles operated. . 
Operating ratio ...... 


1925 
2,468,636 
574,358 
3,278,279 
421,184 
567,076 
1,018,292 
2,172,832 
1,105,447 
150,000 
953,125 
884,926 
1,952.78 

66.3 


9 Months 
1925 
18,171,121 
4,782,153 
24,824,364 
3,736,915 
5,054,762 
8,993,102 
19,188,335 
5,636,029 
1.312,500 
1,300,149 
3,711,569 
1,952.78 
17.3 


1926 
1,111,394 
2,415,995 
3,759,688 
322,029 
485,941 
1,332,663 
2,266,775 
1,492,913 
232,696 
1,259,448 
954,393 


1926 

18,969,713 
4,527,006 
25,468,114 
4,200,842 
4,830,901 
9,106,398 
19,506,255 
5,961,859 
1,418,000 
4,534,084 
3,856,791 
1,953.49 


76.6 60.3 


397.10 


September 


Long Island Railroad. 
9 Months 
1925 
7,982,538 
18,822,188 
28,503,973 
3,664,442 
4,506,325 
10,899,585 
19,984,209 
8,519,764 
1,778,674 
6,717,738 
5,864,464 
397.10 
70.1 


1926 
8,550,933 
19,560,648 
30,055,304 
3,720,253 
4,587,260 
11,966,323 
21,341,783 
8,713,521 
1,523,849 
7,184,066 
5,102,762 
397,10 

71.0 


1925 
934,237 
2,386,690 
3,459,545 
511,322 
533,016 
1,074,909 
2,215,813 
1,243,732 
271,608 
971,949 
840,958 
397.10 

64.0 


1,1 


1926 
1,752,126 
333,726 
4,363,364 
475,105 
849,243 
1,346,866 
2,822,644 
1,540,720 
223,387 
1,317,292 


224,357 


Pere Marquette Railway. 
September 9 Months 
1925 1925 
3,323,342 25,172,775 
878,822 3,398,413 
3,972,098 30,690,893 
470,286 3,714,759 
781,842. 6,685,771 
1,272,835 10,888,662 
2,667,366 22,694,506 
1,304,732 7,996,307 
"196,113 1,494,256 
1,107,086 6,488,123 
996,585 5,762,551 
226,348 226,365 
67.2 13.9 


1926 
28,673,628 
3,083,350 
33,957,588 
3,769,878 
6,963,592 
11,386,387 
23,671,753 
10,285,835 
1,836,805 
8,440,297 
7,208,132 
224,787 
69.7 


23,177 
64.7 


to governmental | 


Legislatures are too | 


| Vessel Dimensions 
Listed for Year in 
Canal Passgeway 


Typical Ship Is 400 Feet 
Long and 54 Feet Wide, 
With 221% Feet Draft, 
Says Report. 


The Department of. War has just an- 
nounced that the annual report of the 
Governor of the Panama Canal Zone 
shows that the typical ocean-going ship 
of 1926, as shown by the averages of 
the more than 5,000 vessels passing 


through the Panama Canal in 1925-26 is 
about 400 feet long, 54 feet wide and 
draws 22% feet. The announcement ‘in 
full follows: 

The average length, beam and draft of 
the 5,197 commercial vessels which 
transited the Canal during the fiscal year 
1926, was 402.69 feet, 53.7 feet and 22.54 
feet, respectively. The average length, 
beam, and draft of vessels bound from 
the Atlantic to the Pacific was 400.63 
feet, 53.54 feet and 20.74 feet, respec- 
tively, and for vessels enroute from the 
Pacific to the Atlantic the averages were 
405.03 feet, 53.9 feet and 24.58 feet, re- 
spectively. 

Table Shows Drafts. 


The draft of the 5,197 commercial ves- 
sels, segregated into intervals of one foot 
between drafts of 10 and 35 feet is shown 
in the followingtable: 

Atlantic Pacific 
to to 
Pacific Atlantic 
Under 10 feet .... 52 38 
From 10 to 11 feet 9 8 
From 11 to 12 feet 12 9 
From 12 to 13 feet 33 11 
From 18 to 14 feet 54 
From 14 to 15 feet 68 
From 15 to 16 feet 105 
From 16 to 17 feet 110 
From 17 to 18 feet 145 
From 18 to 19 feet 214 
From 19 to 20 feet 254 
From 20 to 21 feet 297 
From 21 to 22 feet 239 
From 22 to 28 feet 253 
From 28 to 24 feet 223 
From 24 to 25 feet 205 
From 25 to 26 feet 169 
From 26 to 27 feet 147 
From 27 to 28 feet 84 
From 28 to 29 feet 50 
From 29 to 30 feet 2 
From 30 to 31 feet 10 
From 31 to 32 feet 4 
From 32 to 33 feet 1 
From 33 to 34 feet 1 

From 34 to 35 feet 
| Over 35 feet 


Draft Total 
transits 
90 
17 
21 
44 
74 
87 
130 
164 
177 
251 
308 
341 
310 
370 
431 
510 
467 
439 
366 
259 
140 
85 
34 
21 
34 
19 
2 





t 


Se 19 
ng J 3 
2,760 2,487 5,197 
The average dimensions of the vessels 
transiting the Canal during the past six 
fiscal years are shown in the following 
| tabulation: 
| Fiscal year. Length 
Feet 


Draft 
Feet 
21.5 
21.5 
22.7 
22.9 
22.8 
22.54 


Beam 
Feet 
49.4 
50.3 
53.3 
54.6 
54.2 
53.7 
Beams Are Listed. 
The greatest length, beam and draft 
of vessels through the Canal in each of 
the past six fiscal years is shown in the 
following tabulation: 
Fiscal year. Length 
Feet 
795.00 


Draft 
Feet 
34.00 
34.00 
35.20 
34.60 
35.00 
78.40 35.60 
Of the commercial vessels passing 
through the Canal during the fiscal year 
1926, the Empress of Scotland had the 
greatest length; the Belgenland had the 
greatest beam, and the Lebore had the 
greatest draft. 


Beam 

Feet 
92.00 
92.00 
75.30 
77.90 
105.20 





Record Year Is Foreseen 
In Panama Canal Transits 


[Continued From Page 1.] 
tolls collections in excess of $24,000,000, 
and would exceed the record established 
in 1928, both in number of transits and 
tolls collected. 

In the following tabulation the number 
of commercial transits and the amount 
of tolls collected are shown for ‘the first 
914 months of the present calendar year, 
together with the daily averages of 
transits and tolls: 

Totals for Month 
Transits Tolls 
$2,103,368.29 

1,835,226.47 
2,206,212.20 
1,917,457.11 
2,056,965.55 
1,852,670.66 
1,980,719.67 
2,055,041.91 
2,019,626.42 
*1,018,171.31 


Month— 
January 
February 


September 
Oct. (Ist 15 days). 225 


Totals 4,314 $19,040,459.59 
measures under the Constitution. Ad- 
ministrative officers seeking to act under 
statutes of doubtful application are of- 
ten turned back, not because the courts 

| believe the Federal Government impo- 

| tent to empower the officers to perform 
such acts, but because the officers do not 
exhibit clear credentials from the legis- 
lative branch, the source of their author- 
ity. 

And so I repeat, once Congress has de- 
cided to exert its full powers in this di- 
rection, the Constitution will be found 
to be a facility and not an obstacle in 
the harmonious adjustment of the pow- 
ers of the State and Federal Govern- 

| ments to the end that proper and neces- 
sary regulations may be provided for 
the protection, and prosperity and the 
convenience of the nation, 
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Railroads 


Authorization Given 
Missouri Pacific to 
Put Out Bond Issue 


Securities Proposed to Guar- 
anty Short-Term Loans 
Made in Railroad 
Financing. 


The Interstate Commerce Commission 
has just made public its report and order 
authorizing the Missouri Pacific Rail- 
road to procure authentication and de- 
livery of $20,345,000 of first and refund- 
ing mortgage 5 per cent gold bonds, to 
be pledged and repledged from time to 
time as collateral for short term notes. 
The commission also modified its order 
of May 20, 1925, which had authorized 
the authentication and delivery of $35,- 
817,000 of similar 6 per cent bonds, to 
provide for only $30,701,500 of such 
bonds. The full text of the report fol- 
lows in part: 

“The applicant proposes to have 
authenticated and delivered the amount 
of series-A bonds aforesaid in respect 
of the following items: (1) against the 
surrender and cancellation of $107,000 
of the first and refunding mortgage 6 
per cent gold bonds, series D, and $5,- 
701,500 of first and refunding mortgages 
6 per cent gold bonds, series E, which 
are now held by the applicant; (2) in 
lieu of $4,615,000 of series-E bonds, pre- 
viously authorized which have not been 
authenticated and delivered; (3) to reim- 
burse the applicant for expenditures 
made in acquiring or paying $806,000 of 
Verdigris Valley, Independence and 
Western Railroad Company first-mort- 
gage bonds which matured March 1, 1926, 
to refund which, an equal amount of first 
and refunding ,mortgage bonds is re- 
served; and (4) for expenditures for ad- 
ditions and betterments made and pro- 
posed to be made during the calendar 
year ending December 31, 1926, amount- 
ing to $10,864,000, the details of which 
are given in the application. The series- 
D bonds were authenticated and deliv- 
ered prior to the effective date of sec- 
tion 20a. The $5,701,500 of series-E 
bonds were authenticated and delivered 
as part of the bonds authorized by our 
order of May 20, 1925, 99 I. C. C. C. 127. 
The $4,615,500 of bonds mentioned above 
were a part of the bonds covered by such 
order, which will be amended so as to re- 
duce accordingly the amount of bonds 
authorized. * 


Provisions Made for Loans. 


“The proposed bonds will be authen- 
ticated under and pursuant to the first 
and refunding mortgage dated April 2, 
1917, made}by the applicant to the Guar- 
anty Trust. Company of New York and 
Benjamin F. Edwards, as trustees. They 
may be issued as coupon bonds, regis- 
trable as to principal, in the denomina- 
tions of $500 and $1,000, and as reg- 
istered bonds in denominations of $500, 
$1,000, $5,000 and $10,000. The coupon 
bonds will be dated April 2, 1917, and 
the registered bonds as of the date of 
issue. They will bear interest at the 
rate of 5 per cent per annun, payable 
semiannually on February 1 and August 
1 in each year, and will mature Feb- 
ruary 1, 1965. All the Series A bonds 
will ‘be redeemable, at the applicant’s 
option, on any interest date at 107% and 
accrued interest. 

“The applicant does not intend to sell 
the bonds now, but it represents that it 
is desirable to have authority to procure 
their authentication and delivery and to 
pledg¢ them for short-term loans so that 
it may be in a position to obtain funds 
to replenish its working capital and to 
provide for additions and betterments to 
be made during the present calendar year 
or to reimburse its treasury for such ex- 
penditures. 

Expenditures Given. 

“In respect of the expenditures made 
and to be made for additions and better- 
ments during the present calendar year, 
the applicant submits*a®“ list of expendi- 
tures for specific projects, supported by 
authorities for expenditures, aggregating 
$9,115,349.50. As to the remainder of 
the prospective expenditures, amounting 
to $1,748,650.50, no authorities for ex- 
penditures have yet been issued. The 
first and refunding mortgage provides 
that bonds may not be authenticated and 
delivered or, if bonds were issued against 
the deposit of cash, deposited cash paid 
out, unless the applicant delivers to the 
corporate trustee a certificate showing 
the actual exvenditures that have been 
made ‘for which reimbursement is sought. 

In view of this provision of the mort- 
gage and the fact that certain projects 
are in such an indeterminate state as not 
to have afithorities for expenditures is- 


sued therefor, it does not appear that | 


any public interest would be served by 
the granting of authority to procure the 
authentication and delivery of bonds 
against such proposed expenditures. 
Therefore, action will be deferred as to 
authorizing the procuring of authentica- 
tion and delivery of $1,749,000 of bonds.” 


I. C. C. Suspends Increase 
In Freights on Newspapers 


The Interstate Commerce Commission 
has suspended from November 1 until 
March 1, 1927, the operation of certain 
schedules which propose to increase the 
rates on newspapers handled on passen- 


‘al. 


Rate Complaints 


Filed With I. C.C. 


Rate complaints made public, Novem- 
ber 1, by the Interstate Commerce Com- 
mission, are summarized as follows: 

No. 18851. Sherman Paper & Box 
Co., of Boston v. Akron, Canton & 
Youngstown Railway et al. Seeks 
reasonable rates on paper pan liners, 
less than carloads, between points in 
Official classification territory, be- 
tween points in Southern classification 
territory and between points in Western 
classification territory. Claims repara- 
tion of $4,000. 

No. 18852. E. I. duPont de Nemours 
& Co., of Wilmington, v. Houston & 
Brazos Valley Railway et al. Requests 
establishment of reasonable rate on 
crude sulphur, carloads, from Byran- 
mound and Hoskins, .Texas, to Mooar, 
Iowa, and claims reparation. 

No. 18853. Tulloch Coal Co. of 


Topeka, Kans., et al, v. Atchison, 
Topeka & Santa Fe Railway et al. 
Allege that the rates on all kinds of 
coal, carloads, from mines in Arkansas 
and Oklahoma to Topeka and Lawrence, 
Kans., are unjust and unreasonable. 
Commission is asked to prescribe reason- 
able rates for the future and award 
reparation from August 20, 1924. 

No. 18854. Lone Star Gas Co., of 
Dallas, Texas, v. Atchison, Topeka & 
Santa Fe Railway et al. Seeks estab- 
lishment of reasonable rates on wrought 
iron pipe and pipe fittings, carloads, be- 
tween certain points in Oklahoma and 
Texas, and claims reparation. 

No. 18855. Highway Enginecring & 
Construction Co., of Selbyville, Del., v. 
Atlantic Coast Line. Requests establish- 
ment of reasonable rate on liquid 
asphalt’ in tank cars from Tampa to 
Temple Terrace, Fla., and claims 
reparation. 

No. 18856. Pocahontas Fuel Co., Inc., 
of New York City, v. Virginian Railway. 
Complainant alleges that demurrage 
charges on coal at defendant’s tide- 
water terminal at Sewall’s Point, Va., 
for transshipment by water are exces- 
sive. Requests Commission to pre- 
scribe reasonable charges, and claims 
reparation of $2,522. 

No. 18857. Manassa Timber Co., of 
St. Louis, Mo., v. Blytheville, Leach- 
ville & Arkansas Southern Railroad, et 
Requests reasonable rate on piling, 
carloads, from various points in Ar- 
kansas and Missouri to Stolle, Ill., and 
claims reparation of $125.12. 

No. 18858. United Iron, Metal & 
Supply Co., of Picher, Okla., v. Chicago 
& Illinois Midland Railway. Claims 
reparation of $180.37 on two cars of 
scrap iron from Picher to Acme and 
Peoria, Ill. 

No. 18859, and Sub. No. 1. Crook 
Son & Co., of Hicksville, Ohio, v. Pere 
Marquette Railway et al. Requests 
Commission to establish a minimum 
weight of 36,000 pounds on logs in 
Central Freight Association territory, 
and claims reparation of $261.37. 

No. 18860. Des Moines Elevator & 
Grain Co., of Des Moines, Iowa, et al 
v. Chicago, Burlington & Quincy Rail- 
road et al. Requests Commission to 
establish rates on grain and grain prod- 
ucts from Des Moines to points on de- 
fendants’ lines which remove alleged 
discrimination against Des Moines. 

No. 18861. Los Angeles Soap Co., of 
Los Angeles, Calif., v. Atchison, Topeka 
& Santa Fe Railway et al. Claims 
reparation on cottonseed oil, tank car- 
loads, from Phoenix, Glendale, and 
Mesa, Ariz., to Los Angeles. 

No. 18862. Simmons Co., of Chicago, 
v. Staten Island Rapid Transit Railway 
et al. Claims reparation of $7,448.50 
on 96 carloads of cottonseed hull fibre 
from points in Southern classification 
territory to its plant at Bayway, N. J., 
and on two carloads from Lubbock, 
Texas, to Bayway, and requests estab- 
lishment of reasonable rates. 

No. 188638. Hills Mixture Corpora- 
tion, of Atlanta, Ga., v. Atlantic Coast 
Line et al. Claims reparation of $7,000 
on 51 carloads of insecticide from 
Wheless, Ga. to points in Texas, 
Arkansas, and Oklahoma. 

No. 18864. Maloney Tank Manufac- 
turing Co., of Tulsa, Okla., et al, v. 
Atchison, Topeka & Santa Fe Railway 
et al. Seek establishment of through 
routes and joint rates on fabrication 
of iron and steel articles at Tulsa over 
the St. Louis-San Francisco and the Mis- 
souri-Kansas-Texas Railroad, in connec- 
tion with the Atchison, Topeka & Santa 
Fe, from St. Louis, through Tulsa, to 
the Texas Panhandle oil field. 


Canadian Independence of 
Of Foreign Capital Grows 


J. Bartlett Richards, Assistant Trade 
Commissioner at Ottawa, in a report 
to the Department of Commerce shows 
how Canada is becoming less dependent 
on outside financing for public and in- 
dustrial purposes. The full text of the 


| report follows: 


During the past three years Canada 
has absorbed about 70 per cent of the 
government, municipal and _ industrial 
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Authority Is Granted |Member Banks of Reserve System Report 
y $62,000,000 Drop in Loans and Discounts 


Investments Increase $15,000,000 in Week Ending Oc- 
tober 27, and Demand Deposits Decline. 


By LC. C. to Abandon 
Line to Copper Mines 


Order Is Issued to Discon- 
tinue Branch Railroad in 
Two Counties in 
Michigan. 


The Mineral Range Railroad and the 
Hancock & Calumet Railroad were au- 
thorized by the Interstate Commerce 
Commission in a recent order to abandon 
lines serving copper mines of the Calu- 
met & Hecla Consolidated Copper Com- 
pany in Houghton and Keweenaw coun- 
ties, Mich. The Copper company con- 
structed its own line in 1925 to handle 
the traffic. The full text of the commis- 
sion’s report, by Division 4, is as follows: 

The Mineral Range Railroad Company, 
a carrier by railroad subject to the In- 
terstate Commerce Act, and the Hancock 
& Calumet Railroad Company, a corpora- 
hereinafter called the Mineral Range and 
tion organized for the purpose of engag- 
ing in interstate commerce by railroad, 
the Hancock, respectively, on August 16, 
1926, filed a joint application under para- 
graph (18) of section 1 of the act for a 
certificate that the present and future 
public convenience and necessity permit 
the abandonment of that portion of the 
main line of the Hancock extending from 
Kearsarge to Ahmeek, a distance of 2.1 
miles; and certain branch lines serving 
the Centennial, South Kearsarge, Kear- 
sarge, North Kearsarge, No. 4 Kearsarge, 
Allouez and Ahmeek mines, and other 
branch lines extending from the main 
line of the Hancock to the stamp mills 
known as the Tamarack and Almeek 
stamp mills at Upper Mills, and branch 
lines having a total mileage of 5.06 miles, 


all in Houghton and Keweenaw Counties, | 


Mich. The Michigan Public Utilities 
Commission has entered an order per- 
mitting the proposed abandonment. No 
objection to the granting of the applica- 
tion has been presented to us. 


Constitutes Sole Industry. 

The mines above referred to constitute 
the only industry in the tributary terri- 
tory. These mines are owned by the 
Calumet & Hecla Consolidated Copper 
Company, which has constructed a rail- 
road from the Ahmeek mine to Upper 
Mills and has, since September, 1925, 
transported its own copper rock, coal 
and mining supplies between those 
points. This traffic represents about 95 
per cent of all traffic formerly handled 
over the lines proposed to be abandoned. 
The Mineral Range handled 759,208 tons 
of traffic over these lines in 1925, of 
which 733,367 tons were copper rock. 
The traffic during the first six months 
of 1926 totaled 730 tons. Passenger 
service has not been maintained for the 
past five years. There are no cities or 
incorporated villages on the lines to be 
abandoned. Most of the inhabitants of 
the territory reside on the Kearsargo, 
Allouez, and Ahmeek mining locations. 
The Keweenaw Railroad, operated by 
the Copper Range Railroad Company, 
practically parallels the main line track- 
age proposed to be abandoned, and the 
mining locations last mentioined are,also 
served by the Houghton County Traction 
Company. The applicants propose to sell 
the tracks sought to be abandoned to the 
Calumet & Hecla Consolidated Copper 
Company. 

Abandonment Authorized. 


It is apparent that the construction 
and operation of the privately-owned road 
of the copper company mentioned has 
eliminated the principal source of traffic 
on the lines proposed to be abandoned, 
and that there is no further need for 
their continued operation in interstate 
commerce. 

Upon the facts presented we find that 
the present and future public convenience 
and necessity permit the abandonment, 
as to interstate and foreign commerce, by 
the Mineral Range Railroad Company of 
that portion of the main line of the latter 
company extending from Kearsage to 
Ahmeek, and the branch lines described 
in the application. An appropriate cer- 
tificate will be issued. Our certificate 
will provide thpt it shall take effect and 
be in force from and after 30 days from 
the date it is issued. Suitable provision 
will be made therein for the cancellation 
of tariffs. 


loans floated in the Dominion. Prior to 
the war the financial situation was radi- 
cally different and that time the greater 
part of Canada’s capital requirements 
which approximated  $250,000,000 an- 
nually was obtained in Great Britain. In 
1910, 81 per cent of the Canadian securi- 
ties sold were disposed of in the British 
market. Subsequently, capital require- 
ments, which have run as high as $900,- 
000,000 in one year, have been taken care 
of on this continent, the United States 
supplying 67 per cent in 1920. In more 
recent years Canada has been able to sup- 
ply an increasing proportion and in 1923 
absorbed within her own borders 82 per 
cent of her new capital issues. 


The Federal Reserve Board’s condition 
statement of 692 reporting member 
banks in leading cities as of October 27, 
announced by the board November 1, 


shows a decline of $62,000,000 in the pre- 
ceding week in loans and discounts and 
an increase of $15,000,000 in invest- 
ments. 

These changes were accompanied by a 
decline of $75,000,000 in net demand de- 
posits and an increase of $42,000,000 in 
borrowings from the Federal reserve 
banks. Member banks in New York city 
reported reductions of $21,00,000 in 
loans and discounts and $37,000,000 in 
net demand deposits, together with in- 
creases of $5,000,000 in investments and 
$16,000,000 in borrowings from the Fed- 
eral reserve bank. 

Loans on stocks and bonds, including 
United States Government obligations, 
were $41,000,000 below the previous 
week’s total, decreases of $30,000,000 in 
the Boston district, $13,000,000 in the 
New York district and $5,000,000 in the 
San Francisco district being offset in 
part by an increase of $10,000,000 in the 
Cleveland district. 

Other Loans Decline. 

All other loans and discounts declined 
$21,000,000, the principal changes includ- 
ing reductions of $13,000,000 in the New 
York district, $12,000,000 in the Atlanta 
distrigt and $9,000,000 in the Cleveland 
district, and an increase of $8,000,000 in 
the Boston district. 

Total loans to brokers and dealers, se- 
cured by stocks and bonds, made by re- 
porting member banks in New York City, 
were $53,000,000 below the October 20 
total, loans for their own account and 
for out-of-town banks declining $18,- 
000,000 and $59,000,000, respectively, and 
loans for others increasing $24,000,000. 

The total of the loans to brokers ani 
dealers was $2,602,196,000 on Octobe 
27 as compared with $2,655,118,000 o: 
October 20. Demand paper amounted 
to $1,883,489,000 on October 27 again: 
$1,940,459,000 on the week previously 
while time loans totaled $718,707,000 


and $714,659,000 on October 27 and 
October 20, respectively. 

Included in the total were loans for 
the account of the reporting banks 
amounting to $800,673,000 on October 
27, and $818,623,000 on October 20; 
for the account of out-of-town banks, 
the totals were $1,050,892,000 on Oc- 
tober 27, against $1,109,454,000 on Oc- 
tober 20, and for the accourit of others, 
the loans $750,631,000 on October 27 
and $727,041,000 on October 20. 

Holdings of United States Government 
securities were $9,000,00 below the pre- 
vious week’s figure, banks in Chicazo dis 
trict reporting a reduction of $6,000,000 
and those in the Atlanta and San Fran- 
cisco districts $4,000,000 each, while 
banks in the Minneapolis district reported 
an increase of $7,000,000. Holdings of 
other bonds, stocks and securities in- 
creased $24,000,000 during the week, of 
which $10,000,0000 was in the Boston dis- 
trict and $9,000,000 in the New York dis- 
trict. 

Demand Deposits Drop. 

Net demand deposits were $75,000,000 
less than on October 20, the principal 
changes including reductions of $48,000,- 
000 in the New York district, $16,000,000 
in the Boston district, $15,000,000 in the 
Chicago district and $10,000,000.in the 
San Francisco district, and increases of 
$14,000,090 and $7,000,000 in the Phila 
delphia and Minneapolis districts, respec- 
tively. Time deposits increased $17,000,- 
000 at reporting members in the New 
¥ork district and $15,000,000 at all re- 
porting member banks. 


Borrowings from the Federal reserve 
banks were $42,000,000 above the Octo- 
ber 20 total, the principal changes in- 
eluding increases of $21,000,000 in the 
Chicago district, $19,000,000 in the New 
York district and $9,000,000 in the Bos- 
ton district and a reduction of $9,000,000 
n the Philadelphia district. 

The following statement, prepared by 
he Board, shows the principal resources 
ind liabilities of the reporting member 
vanks, the figures being in thousands of 
dollars: 


(In thousands of dollars) 


Number of reporting banks 

Loans and discounts, gross: 
Secured by U. S. Gov’t obligations 
Secured by stocks and bonds 
All other loans and discounts 


Total loans and discounts 
Investments: 


Cash in vault 
Net demand deposits 
Time deposits 
Government deposits 


All reporting member banks 
Oct. 27 Oct. 20 Oct. 28 
1926 1926 1925 
692 692 723 
140,572 
5,400,333 
8,773,306 


137,729 
5,443,886 
8,794,199 


171,139 
5,300,355 
8,429,917 
14,314,211 14,875,814 13,901,411 
2,466,421 
3,111,302 


2,474,914 
3,087,667 


2,497,627 
2,945,497 


5,443,124 
19,344,535 
1,664,607 
284,521 
13,081,954 
5,296,231 
86,322 


5,562,581 
19,938,395 
1,628,749 
285,564 
12,993,034 
5,723,240 
160,254 


5,577,723 
19,891,934 
1,634,790 
287,066 
12,917,991 
5,738,252 
136,245 


Bills payable and rediscounts with F. R. Banks: 


Secured by U. S. Gov’t obligations 
All other 


C. & O. Asks for Permission 
To Acquire Hocking Rwy. 


The Chesapeake & Ohio Railway, in an 
application filed with the Interstate Com- 
merce Commission, has asked authority 
to acquire control of the Chesapeake & 
Hocking Railway, which the commission 
has recently authorized to build a new 
line between Gregg and Valley Crossing, 
Ohio, 63 miles. The line is proposed as a 
connecting link between the C. & O. and 
its subsidiary, the Hocking Valley, to take 
the place of a trackage right agreement 
via the Norfolk & Western. The Chesa- 
peake & Ohio also applied for authority 
to issue $70,000 of capital stock, of which 
693 shares would be issued to the C. & O., 
and $12,500 of 6 per cent promissory 
notes to the C. & O., in evidence of funds 
to be advanced by it in connection with 
the construction. The remaining seven 
shares would be issued t directors. 


Hearing on Texas & Pacific 
Application Set for Nov. 9 


The Interstate Commerce Commission 
has just assigned tha application of the 
Texas & Pacific Railway for authority 
to acquire control of the Cisco & North- 
western Railway, for hearing at Wash- 
ington on November 9 before Examiner 
Ralph R. Molster. 


Railroads / Are Authorized 
To Abandon Branch Line 


The Interstate Commerce Commission 
has issued a certificate authorizing the 
Pennsylvania Railroad and the Western 
New York & Pennsylvania Railway to 
abandon a branch line in Crawford 


county, Pennsylvania. 


240,854 
197,012 


213,387 
182,663 


208,969 
194,524 
403,493 


437,866 396,050 


Poland Limits Interest Rate 
Banking Houses May Charge 


Acting Commercial Attache Ronald H. 

Allen has reported to the Department of 
Commerce from Warsaw that a Polish 
government decree limits the interest 
charges which banking establishments 
are permitted to make. His tfeport fol- 
lows in full text: 
* Banking establishments in Poland are 
required by recent joint decree of the 
Minister of Finance and the Minister of 
Justice to submit every month a written 
statement to their respective treasury 
authorities, giving information as to the 
rate of interest charged on Various op- 
erations, such as discount of notes, open 
credit, loans against securities, lombard- 
ing, guarantees, collection, letters of 
credit, etc. j 

The maximum interest allowed by the 
above decree in all the foregoing opera- 
tions is determined at 16 per cent per 
annum, except in the case of loans 
against pawning of property other than 
merchandise or paper securities, when 
an additional charge of 2 per cent per 
month may be made as a compensation 
for insuring the property pledged. 


Discontinuance of Lines 
In Louisiana Authorized 


Division 4 of the Interstate Commerce 
Commission has just announced that it 
has approved a report and order author- 
izing the Louisiana & Pacific Railway to 
abandon operation, as to interstate and 
foreign commerce, over the line of the 
Lake Charles & Northern Railroad be- 
tween De Ridder and Lake Charles, La., 
and also to abandon certain connection 
tracks in Beauregard and Calcasieu 
Parishes. 
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DAILY STATEMENT 
Receipts and Expenditures 
of the 


U.S. Treasury 


At Close of Business Oct. 29. 
(Made Public Nov. 1, 1926.) 


Receipts. 
Customs receipts 
Internal-revenue receipts: 
Income tax 
Misc. internal revenue. . 
Miscellaneous receipts ... 


$2,462,009.14 


652,188.22 
1,228,469.91 
654,170.04 


$4,996,837.31 
234,706,353.12 


Total ordinary receipts 
Balance previous day 


Total oo cc ctcccesscude $239,703,190.43 


Expenditures. 
General expenditures... 
Interest on public debt... 
Refunds of receipts 
Panama Canal 
Operations in spec. accts. 
Adj. service cert. fund.... 
Civil Service retire. fund. 


$8,778,359.98 
2,193,037.26 
281,947.74 
45,185.20 
361,613.12 
25,888.00 
16,048.82 


$6,652,080.12 
229,691.15 
282,821,419.16 


Total ord. expenditures 
Other public debt exp..... 
Balance today 


$239,703,190.43 


| Foreign Exchange | 


{By Telegraph.] 

New York, November 1.—The Fed- 
eral Reserve Bank of New York today 
certified to the Secretary of the Treas- 
ury the following: 

November 1, 1926. 

Federal Reserve Bank of New York, 
The Honorable, 

The Secretary of the Treasury. 

Sir: 

In pursuance of the provisions of Sec- 
tion 522 of the Tariff Act of 1922, deal- 
ing with the conversion of toreign cur- 


rency for the purpose of the assessment | 
and coilection of duties upon merchan- , 
dise imported into the United States, we | 
have ascertained and hereby certify to | 


you that the buying rates in the New 
York market at noon today for cable 
transfers payable in the foreign curren- 
cies are as shown below. 
Respectfully, 
Manager, Foreign Department. 


¥. 
u. S 


Country 


Noon buying 
Rate for cable 

Transfers in N. 
Value in 


Hurope: 

Austria (schilling) 

Belgium (franc) 

Bulgaria (lev) 

Czechoslovakia (krone) .....- 
Denmark (krone) 

England (pound sterling) ... 

Finland (markka) 

France (franc) 

Germany (reichsmark) 

Greece (drachma) 

Holland (guilder) ... 

Hungary (pengo) 

Italy (lira) 

Norway (krone) .......-- one 

Poland (zloty) ........« eatex 

Portugal (escudo) 

Roumania (leu) ... 

Spain (peseta) 

Sweden (krona) 

Switzerland (franc) 

Yugoslavia (dinar) 

ASIA: 

China (Chefoo tael) 

China (Hankow tael) 

China (Shanghai tael) 

China (Tientsin tael) 

China (Hongkong dollar).... 

China (Mexican dollar) 

China (Tientsin or Peiyang dol. 

China (Yuan dollar) 

India (rupee) 

Japan (yen) 

Singapore (S. S.) (dollar)... 

NORTH AMERICA: 

Canada (dollar) 

Cuba (peso) 

Mexico (peso) 

Newfoundland (dollar) 

SOUTH AMERICA: 

Argentina (peso) (gold) 

Brazil (milreis) 

ee CMIMEDD cig vata-cs'n'e ae clues 
ruguay (peso) 


Railroad Seeks $4,995,000 
Loan to Buy Equipment 


eeeeeere 


.005634 
-1520 
-2671 
-1928 
-017650 


6167 
-6044 
-5857 
-6188 
4687 
-4330 
-4225 
4188 
-3608 
4895 
5596 


1.001064 
999719 
477750 
998594 


-9249 
1364 
1205 
9972 


The New’ York, New Haven & Hart- 
ford Railroad has applied to the Inter- 
state Commerce Commission for author- 
ity to issue $4,995,000 of 4% per cent 
equipment trust certificates. The appli- 
cation states that no definite arrange- 
ments have been made for the sale of 
the certificates and the company re- 
quests an oral hearing in order to pre- 
sent evidence as to the proper terms of 
disposition. 

The certificates, it was said, are de- 
sired for use in the purchase of 25 mul- 
tiple unit passenger train motor cars, 
37 trailer cars, 6 electric switching 
locomotives, 5 gasoline-electric rail cars, 
6 steel dining cars, 6 electric passenger 
locomotives, 10 freight steam locomotives 
and 20 multiple-unit passenger train 
motor cars. 
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Monthly Statistics of Railroad Earnings and Expenses as Reported to I. C. C. 


Gulf, Colorado & Santa Fe Railway. 


September 


9 Months 


Illinois Central System. 


Missouri-Kansas-Texas Railway of Texas. 


Galveston® Harrisburg & San Antonio Ry. 


Detailed Information Sough 
by I. C. C. as to Number | 
and Character by 
Jan. 15, 1927. 


The Interstate Commerce Commigsion 
on November 1, made public an ordét 
addressed to the railroads calling upo 


them to furnish it with information 
garding the number and character 
their refrigerator cars on or before Ja 
uary 15,1927. The full text of the ord 
follows: 

The Commission, having under ¢o 
sideration the question of the char, 
of construction of freight refrigera’ 
cars which are employed in general 
ice on the lines of common carriers by 
railroad in continental United State: 
subject to the interstate commerce acti 

Detailed Data Required. 

It is ordered, That every such cor 
mon carrier be and it is hereby dire 
to file with the Secretary of the In 
state Commerce Commission on or b 
fore January 15, 1927, data indicatin 
the numbers and initials of refrigerate 
cars owned or leased by and in servic 
of such common carrier as of July 
1926; the year in which each unit ¥ 
built and rebuilt; the material used for 
insulation in floors, roofs, sides and ené 
and the thickness of such insulation; 
type of ice bunkers and the cubical ca 
pacity thereof; the character of bulk 
heads and whether insulated or not in 
sulated; and whether refrigerators are 
provided with temporary or permanent 
floor racks or no floor racks; and there- 
after to file similar reports respecting 
the refrigerator cars owned or leased by 
and in service of such common carri 
as of the first of January of each year, 
such reports to be filed within 60 days 
after the date for which made. These 
data should be compiled in a form sim 
ilar to the record prepared by the Com- 
mission from returns filed by the car- 
riers in 1924 on Appendix “T” of Docket 
No. 14489. 

It is further ordered, That this order 
be served upon each such common car= 
rier and that notice be given to the gen- 
eral public by posting a copy of this 
order in the office of the Secretary of 
the Commission at Washington, D. C. 


Summary of I. C. C. 


Rate Decisions 


The Interstate Commerce Commission 
made public on November 1 decisions in 
rate cases which are summarized as 
follows: : 

By Division 3: No. 15913, Leggueé 
Hardware Company et al v. Chicago, 
Burlington & Quincy Railroad Company 
et al. Decided October 15, 1926. Rates 
charged on bale ties, and woven and 
barbed-wire fencing, in carloads, from 
Sterling, Ill., to Méntgomery, Ala., found 
to have been unreasonable and unduly 
prejudicial prior to October 15, 1924, 
Reparation awarded. Present rates found 
not unreasonable or otherwise unlawful. 
Fourth-section relief denied. 


By Division 4: No. 16159, Providence 
Fruit & Produce Exchange v. New York, 
New Haven & Hartford Railroad Com- 
pany et al. Decided October 13, 1926. 
Rates on strawberries from certain points 
in North Carolina to Providence, R. L, 
found unreasonable, but not unduly pre- 
judicial. Reparation awarded. 


CHANGES 


Netinisel Banks 


The Bureau of the Comptroller of the 
Curreney on November 1 announced the 
following current transactions: 

Applications to Organize Approved. 


The American National Bank of Glen- 
dale, Calif., capital, $200,000; correspon- 
dent, Roy L. Kent, Glendale, Calif. 

The Hatfield National Bank, Hatfield, 
Pa., capital, $50,000; correspondent, L. 
L. Cope, Hatfield, Pa. 

Application to Convert Received. 

The National Deposit Bank of Paints- 
ville, Ky., capital, $75,000; conversion to 
the Paintsville Bank and Trust Co, 
Paintsvile, Ky. 

The Discount National Bank of New 
York, N. Y., capital, $1,000,000; conver- 
sion of the Italian Discount and Trust 
Co., New York, N. Y. 


Overseas 


Certain banks are distinguished 
for certain special services. 


In the fields of foreign banking * 
and foreign exchange, The 
Equitable offers a number of ex- 
ceptional facilities. 


These, and our letter of credit 
and investment services, are 
available through our branch or 
correspondent offices in the cities 
listed below. 


Send for our booklet 


Wuen Your BANK 


9 Months 
1926 

107,705,700 
21,634,389 
139,237,476 
20,811,660 
31,222,909 
48,838,096 
107,899,898 
31,338,078 


September 
1925 
12,969,185 
2,474,091 
16,649,093 
2,555,431 
3,415,409 
5,398,395 
12,088,123 
4,360,970 
1,146,097 
3,210,856 
3,106,643 
6,585.23 
78.5 


September 

1925 
1,336,621 
385,818 
1,867,439 
357,869 
266,523 
675,963 
1,399,587 
467,852 
78,083 
389,279 
226,313 
1,389.23 

14.9 


9 Months 

1926 
11,553,044 
8,042,327 
15,844,261 
2,595,196 
2,092,080 
6,222,264 
11,913,604 
3,930,657 
474,507 
3,448,050 
1,882,837 
1,389.23 

75.2 


September 
1925 
2,098,310 
436,901 
2,699,208 
451,195 
446,669 
882,437 
1,970,715. 
728,493 
89,719 
637,306 
568,572 
2,096.35 
73.0 


ger cars from Alleghany; Olean and Sala- 
manca, N. Y., and Bradford, Pa., to sta- 
tions on the Olean, Bradford and Sala- 
manca Railway Company. 

Present and proposed 
charges are as follows: 

Present—$1.25 per month, maximum 
weight 360 pounds, excess at the rate of 
85 cents per 100 pounds. 

Proposed—Packages weighing 381 
pounds or over, at the rate of 50 cents 
per 100 pounds. Packages weighing 30 
pounds or less, minimum charge of 15 
cents per package, 


9 Months 

1926 
16,501,826 
4,031,455 
22,069,696 
3,924,370 
4,528,289 
7,892,692 
18,038,189 
4,031,507 
869,825 
3,149,831 
2,353,652 
2,104.65 

81.7 


1926 
2,656,380 
265,447 
3,049,194 
420,924 
475,664 
898,805 
1,890,420 
1,158,774 
81,918 
1,076,036 
927,597 
1,908.84 

62.0 


1925 
2,046,193 
292,569 
2,459,432 

400,910 
396,818 
734,236 
1,634,766 
824,666 
90,487 
733,501 
637,029 
1,908.84 
66.5 


1926 
19,379,806 
2,206,200 
22,697,867 
4,183,793 
4,332,161 
7,342,438 
16,851,788 
5,846,079 
793,693 
5,045,704 
8,816,115 
1,908.84 

74.2 


1925 | 
17,232,209 
2,453,862 
20,809,501 
4,398,094 
4,396,538 
6,598,577 
16,417,719 
4,391,782 
790,474 
3,592,354 
2,488,300 
1,908.84 

78.9 


1926 CoMPLETES AN EXporT SHIPMENT 
13,189,233 
2,329,585 
16,556,356 
2,577,594 
3,675,516 
5,386,652 
12,374,594 
4,181,762 
1,155,901 
3,022,782 
2,884,803 
6,585.07 
74.7 


1925 
103,142,019 
21,785,188 
134,861,942 
19,901,860 
29,080,353 
47,866,951 
103,083,031 
31,778,911 
9,479,643 9,801,085 
21,826,919 21,946,547 
21,162,298 21,939,483 
6,585.01 6,585.28 
77.5 76.4 


1926 
1,615,125 
352,329 
2,117,499 
295,907 
242,475 
712,990 
1,366,449 
751,050 
52,499 
697,174 
501,352 
1,389.23 

64.5 


1925 

11,208,566 
3,253,377 
15,749,249 
2,717,707 
2,739,258 
6,198,067 
12,633,809 
3,115,440 
541,793 

2,564,833 | 
844,516 
1,389.23 
80.2 


1926 
2,565,998 
448,875 
3,204,302 
394,898 
521,295 
947,249 
2,045,559 
1,158,743 
131,900 
1,025,425 
933,431 
2,104.65 

63.8 


1925 
16,382,935 
3,866,643 
21,686,301 
4,159,268 
4,501,593 
7,739,660 
18,100,856 
3,585,445 
764,282 
2,809,016 
2,171,719 
2,102.47 

83.5 


Freight revenue 
Passenger revenue... - 
Total incl. other revenue 
Maintenance of way... 
Maintenance of equip’t.. 
Transportation expen’s. 
Total exp. incl. other. . . 
Net from railroad 


T#= EQUITABLE 
TRUST COMPANY 
OF NEW YORK 
Home Office: 37 Wall Street, N.Y.) 
District Representatives : 
Philadelphia Baltimore 
Atlanta Chicago San Fr 


PARIS MEXICO CIT¥ 


rates and 


Net after taxes, etc... 
Net after rents 
Aver. miles operated. . 


Operating ratio....... LONDON 





(isaae” 2980) 


‘Ship 


Contracts 


y ec . : 


THE UNITED STATES DAILY: TUESDAY, NOVEMBER 2, 1926. 


Employment . 


romise of Bonus to Employe 
Held to Have Force of a Contraet 


C reuit Court Declares Shipbuilding Company 
- Cannot Escape Payment Because of Failure 
é To Finish Program. 


'Georce A. FuLLER Co., PLAINTIFF IN Er- | United States Shipping Board Emer- 


ror, v. R. A. Brown; Circuit Court 

or APPEALS, FourtH Circuit; No. 

2466. 
' Mhe company in this case had a -con- 
tract to build twelve ships, and as labor 
Was scarce it offered Mr. Brown and 
other employes a bonus upon each ship 
built at a profit. Half of the bonus to 
be paid at the completion of each ship 
and the balance was to be paid upon the 
completion of the last ship.* 

When each of the first six ships was 
built the amounts were paid. After build- 
ing ten ships the company suspended 


business, The h and oes chaos | for increased wages and as an induce- 
ae | ment to plaintiff to remain in the em- 


ployment of the defendant “throughout | 


built at a, loss. : " 
for the unpaid balance upon the six ships, 


but not on the seventh or eighth as the | 
evidence was not sufficient to establish | 
‘that. they had been constructed at a | 


profit. The court held that the offer 
was not a gratutity or a gift, but that 


it was an offer on the part of the em- | 


ployer in order to procure efficient and 
faithful service and continuous employ- 


| building 





ment, and that when the employe con- 
tinued or entered upon the service under | 


that inducement it becomes a supple- 
mentary contract of the benefits of 
which he cannot be deprived without suf- 
ficient cause. 

The case was heard before Circuit 


gency Fleet Corporation engaged at Wil- 
mington, N. C., in the building of cer- 
tain ships at a yard known as ‘Carolina 
Shipyard’; the contract mentioned in this 
paragraph was originally for 12 ships; 
it was afterwards amended so as to pro- 
vide for only eight ships. 7 

“5. During the latter part of the year 
of 1919 and the early part of the year of 


| 1920 demand for shipyard employes was 


great and labor conditions in the ship- 
industry were acute; wages 
paid ta such employes were constantly 
increasing up to March, 1920; for the 
purpose of preventing further demands 


the performance of its contract with the 


Emergency Fleet Corporation hereinbe- 


fore referred to, and because defendant 
thought plaintiff’s services worth it, and 
on or about February 17, 1920, defendant 
made with plaintiff the agreement here- 
inafter set out in full to pay to him in 
addition to the wages at the time being 
paid him the sum of $600 upon each ves- 
sel thereafter to be constructed at its 
yard, at the time representing to plain- 
tiff its ptrpose to construct for Emer- 


; gency Fleet Corporation eight vessels 
| and upon its own account four vessels, 


Judges Waddill and Parker and District | 


Judge Cochran. 

George Rountree (Rountree & Carr on 
brief) for Plaintiff in Error, and Robert 
Ruark (Ruark & Campbell and Ruark & 
Fletcher on brief) for Defendant in 
Error. 


Statement of Facts 


As Found by Court 


The full text of the finding of facts 
and opinion follows: 

This was an action instituted by the 
defendant in error, R. A. Brown, here- 
inafter referred to as plaintiff, to recover 
of the plaintiff in error, the George A. 
Fuller Company, hereinafter referred to 
as defendant, the sum of $5,400, being 
the amount alleged to have been prom- 
ised him by way of “bonus” or additional 
compensation from the profits to be de- 
rived from the construction and sale of 
certain vessels to be constftucted by de- 
fendant at Wilmington, N. C. There 
Was a written stipulation waiving a jury 
trial, and the trial court made special 
findings of fact and adjudged thereon 
that plaintiff was entitled to recover of 
defendant the sum of $3,000, being a 
“bonus” of $600 each on eight ships con- 
structed and sold by defendant, on the 
first six of which one-half of the bonus, 
or $300 each, had already been-paid. The 
assignments of error relate to the re- 
fusal of the court to enter judgment for 
defendant at the conclusion of the testi- 
mony, the sufficiency of the evidence to 
sustain the seventh and tenth findings of 
fact and certain facts contained in the 
fifth finding, and the sufficiency of the 
findings to sustain the judgment. 


Defendant’s Offer -,. 
Of Bonus Quoted 


In the year 1920, plaintiff was em- 
ployed by defendant as general store- 
keeper at a salary of $3,000 per year. 
In February, of that year, he was paid 
the sum of $300 as a “bonus” from the 
profits derived by defendant from the 
construction and sale of the ship “Cran- 
ford.” At the same time the bonus sys- 
tem of the defendant was explained to 
him by an officer of the company, as con- 
tained in a written statement attached 
to his receipt for the $300, which was 
introduced in evidence as exhibit “A-2,” 
and is as follows: 

“The cash in the enclosed envelope, 
for which you are asked to give your re- 
ceipt, is paid you by the George A. Ful- 
ler Company as a bonus and is a share 
of the profits on Hull 1446 ‘the Cranford.’ 

“This amount is approximately 50 per 
cent of the total amount to be paid you. 
The remaining 50 per cent will be paid 
you upon the completion of the 12 vessels 
now under construction, eight of which 
are being constructed for the United 
States Shipping Board, Emergency Fleet 
Corporation and four for the George A. 
Fuller Company, subject to the follow- 
ing conditions: 

wy, 
of the George A. Fuller Company at that 
time. 

“TI, That your services have been sat- 
isfagtory to the company. 

“III. That in the event of the termi- 
nation of your employment prior to the 
completion of the 12 ships ‘any interest 
you may have in any bonus is forfeited. 


“IV. That the officers of the George | 


A. Fuller Company shall be the sole 
judge as to what bonus, if any, shall be 
paid. 

“The George A. Fuller Company ex- 
pects to distribute a share of the profits 
on each of the succeeding hulls under 

_the same conditions and in the same 
amounts provided the profits earned 
warrant the same. ” 

“Should the profits earned on the suc- 
ceeding hulls exceed that earned on Hull 
No. 1446 it is the intention that the 
amounts paid individuals participating in 
this distribution will also be increased 
such increases being held for distribu- 

». tion upon completion of the 12 vessels. 

“This bonus is paid to you as a reward 
for the services you have rendered in 
the construction of the ship named, but 
it is understood that it is not a part of 

the compensation provided in your em- 
ployment arrangements.” 
' The facts as found by the judge, omit- 
ting the formal findings, are as follows: 
“4. In and during the years 1919 and 
1920 defendant under a contract with 


That you are still in the employ 


a copy of the said agreement ‘so made 
being in words and figures as follows: 


(Here follows exhibit A-2, copied above) 


at or about the time of the making of 
said agreement defendant pursuant to 
said agreement and in accordance with 
the terms thereof, paid to plaintiff is 
connection with Hull No. 1446, being the 


| first vessel constructed by it for Emer- 
| gency Fleet Corporation, the sum of $300 
and thereafter from time to time under 


and pursuant to said agreement paid to 
plaintiff in connection with the second, 
third, fourth, fifth and sixth vessels con- 
structed by it for Emergency Fleet Cor- 
poration the sum of $300 each. 


Eight Ships Declared 
Built at a Profit 


“6. Defendant built for Emergency 
Fleet Corporation at a profit the eight 
vessels mentioned and referred to in the 
memorandum or agreement hereinbefore 
mentioned. 


“an 


7. At or about the time of the mak- 
ing of said agreement between plaintiff 
and defendant the defendant, for the 
purpose of inducing its employes, among 
others plaintiff, to remain in its employ, 
posted at conspicuous places in or about 
its said shipyard and maintained until 
said shipyard was finally closed notices 
or signs to the effect that defendant 


would positively build at said yard 12 | 


vessels; by reason of the making of said 


agreement to pay to plaintiff in connec- | 


tion with each vessel constructed as 
hereinbefore referred to and by reason 
of the posting of notices in and about 
its yard hereinbefore referred to plain- 
tiff declined other employment at larger 
salary than was being paid to him by 
defendant, after bringing such offer of 


| employment at higher salary to defend- 


| ant’s attention, and continued in the em- | 





| 
| 


‘No. 1446, 


ployment of defendant until the work at 
said shipyard was closed and ended and 
his services were satisfactory to de- 
fendant. 

“8. Plaintiff was in no wise respon- 
sible for the failure of defendant to con- 
struct at said yard 12 vessels as referred 
to in said agreement (Defendant’s Ex- 
hibit A-2). 

“9. From the time of the making of 
said agreement (Defendant’s Exhibit 
A-2) until the termination of plaintiff’s 
employment by defendant when said 
shipyard was closed, defendant did not 
give to plaintiff any notice of any pur- 
vessel constructed said 


upon each at 


yard the amount as provided in said | 


agreement (Defendant’s Exhibit A-2). 

“10. Each of the eight vessels built 
for Emergency Fleet Corporation othér 
than Hull No. 1446 were built at a profit 
commensurate with the profit on Hull 
In addition to the eight ves- 
sels constructed for Emergency Fleet 
Corporation defendant built for its own 
account at said yard two-ships, which 
were huilt by defendant at a loss. 


Judgment for $3,000 
Given for Plaintiff 

“The court being of the opinion upon 
the facts as hereinbefore found that 
plaintiff is entitled to recover of defend- 
ant and its surety upon the first, second, 


| third, fourth, fifth and sixth vessels con- 


structed by defendant for Emergency 
Fleet Corporation a balance of $300 each 


| and is entitled to recover of defendant | 


and its surety upon the seventh and 
eighth vessels constructed for the Emer- 
gency Fleet Corporation the sum of $600 
each.” 

Parker, Circuit Judge (after stating 
the facts as above): 

Defendant’s motion for judgment, at 
the conclusion of the evidence, was prop- 
erly denied. Where a jury trial is 


waived pursuan¢ to section 649 of the | 


Revised Statutes, such motion, corre- 
sponds to a motion for/a directed ver- 
dict in a trial before a jury; and the ex- 
ception to the refusal of the motion pre- 
sents only the question as to whether 
there was any substantial evidence be- 
fore the court to sustain the allegations 
of the complaint. Societe Nouvelle D’ 
Armement v. Barnaby (C. C. A. 9th), 
246 Fed. 68. 
tion, as in passing upon a motion by 
defendant for a directed verdict, we must 
view the evidence in the light most fa- 
vorable to plaintiff, and must draw there- 
from all conclusions and _ inferences 








| considered 
| rounding circumstances, it was a definite 


| ships. 





| dition to or 
| would ordinarily be given.” 
: .pur- | Wayne County, 16 Wall. 452, 471; Noel, 
pose on its part not to pay to plaintiff | 





In passing upon such mo- | 


which can legitimately be drawn in plain- 
tiff’s favor. 

The evidence establishes a promise by 
the defendant to pay to plaintiff as a 
“bonus” a ‘Share of the profits on each 
of the ships which it was engaged in 
building, conditioned upon plaintiff’s re- 
maining in the employment of defendant 
and rendering satisfactory services until 
the completion of all of the ships, and, 
as to the ships not completed at the time 
of the promise, that the profits realized 
upon them should justify the payment. 
It establishes that this promise of bonus 
was not of something vague and indefi- 
nite, but that a definite sum was paid 
plaintiff upon the completion of each of 
the first six ships with the statement 
that this was approximately 50 per cent 
of the bonus on that ship and that the 
remaininge50 per cent would be paid 
upon the completion of the 12 ships con- 
templated, that the bonus would be in- 
creased if the profits earned on succeed- 
ing ships should exceed the profits’ on 
the first, and that a similar amount 
would be distributed on succeeding ships 
if the profits earned should warrant 
same. It establishes that plaintiff relied 
upon the promises of defendant and con- 
tinued in its employment rendering sat- 
isfactory service until the shipyard was 
closed, and that because of the promises 
made him he declined employment else- 
where at an increased salary. And it 
establishes that the condition as to the 
making of profits was unquestionably 
fulfilled as to the second, third, fourth, 
fifth, and sixth ships, which were con- 
structed at even greater profit than the 
first. In other words, the evidence 
shows a conditional offer on the part of 
plaintiff, acceptance on the part of de- 
fendant, a consideration, and a compli- 
ance with the conditions of the offer. 


Defendant Contends Offer 
Was Not a Contract 

Defendant’s position that there was no 
binding contract and consequently no 
liability on its part, rests upon three 
propositions: (1) That there was no 
definite promise to pay a bonus, but 


| merely an indefinite statement of inten- 


tion to give a gratuity. the carrying out 
of which was to depénd upon the discre- 
tion of its own officers; (2) that, in any 
event, the bonus“was not to be paid, ex- 
cept as authorized by the officers of de- 
fendant, and that they had not author- 
ized the payment of same; and (3) that 
it was a condition of the payment of the 
bonus that the 12 ships should be com- 
pleted, and that this condition had not 
been complied with. We shall consider 


these in order. 


As to the first proposition, we think 


| that the statement made to plaintiff, and 


embodied in the paper attached to his re- 
ceipt, was more than a mere expression 
ofgintention of giving a gratuity. When 
in connection with the sur- 


promise that plaintiff should share in 
the profits realized from each of the 
Defendant had a profitable con- 
tract with the government but, on ac- 
count of disorganized labor conditions, 
the realization of profit from the con- 
tract depended upon its ability to hold 


its organization together and to proceed | 
| pated in swindling Carter out of a large | 


| sum of money. 


More in detail, plaintiff’s theory, which | distinguishable 


with the work. It therefore made this 
offer to share profits, not only to plain- 


om : | 
tiff, but to various other persons who | 


occupied positions in its organization, pay- 
ing only half of the bonus to which they 
were entitled upon the completion of 
each of the ships and holding back the 
other half, which it promised to pat 
upon the completion of the 12 which it 
represented that it intended to build. It 


is true that the paper attached to plain- | ; e 
| if he found there the desirable invest- 
ment he expected. Later he fell in with | 


tiff’s receipt contained the words: 

“This bonus is paid to you as a reward 
for the services you have rendered in 
the construction of the ship named, but 
it is understood that it is not a part of 


| the compensation provided in your em- ! r 
| thereupon, they brought him to Memphis. 


ployment arrangements.” 

But, conceding to this language its full 
effect, it does not mean that the amount 
paid, or promised plaintiff, was a gift 


| without tonsideration, but, as expressly 
| stated, was a “bonus,” which “is not a | , 1 
| his money quickly to give to them to 


gift or gratuity, but a sum paid for 
services, or upon a consideration, in ad- 
in excess of that which 
Kenicott v. 


Collector v. Parrott (C. C. A. 4th) de- 


| cided June 8, 1926; Payne v. U. S. (APP. | 
D. C.) 269 Fed. 872; Roberts v. Mays | 
| Mills, 184 N. C. 406, 114 S. E. 532; 


Zow- 
lanek v. Mfg. Co., 150 Wis. 517, 
N. W. 769, 44 L. R. A. (N. S.) 1214, Ann. 
Cas. 1914A, 793. 


North Carolina Decision 
Quoted on Force of Bonus 


The law applicable to such cases was 
well stated by the late Chief Justice 


| Clark, of the Supreme Court of North 


Carolina, in the case of. Roberts x. Mays 


| Mills, supra, as follows: 


“It has become a very general policy 
with large employers of labor to offer a 
bonus or additional compensation to em- 


ployes who shall render continuous and | 


efficient service for a specified period of 
time. 
is an offer,on the part of the employer, 


to procure efficient and faithful service 
and continuous employment, and when 
the employe enters upon the service upon 
that inducement it becomes a supplemen- 


tary contract of which he can not be de- | 


prived without sufficient cause.” 

In the case of H. S. Kerbaugh, Ine. v. 
Gray (C. C. A. 2nd) 212 Fed. 716, hav- 
ing under consideration the validity of 
an agreement to pay a banus to certain 
employes, in addition to the salary paid 
them, Judge Ward, speaking for the 
court, said: 

“The objection mainly ‘relied upon at 
the trial and here was that this promise 
of a bonus, if made, was nudum pactum 
because the plaintiff, being bound to do 
his best for his salary, gave nothing in 
the way of consideration to support the 
promise of a bonus. This would be true 
if the plaintiff were legally bound to 
continue in the employment of the de- 
fendant to the end of the season. But 
he was not and could have quit work at 
any time. Martin v. New York Life Ins. 
Co., 148 N. Y. 117, 42 N. E. 416. There- 


Bonus 
Agreement 


fore the jury had a right to find that he 
continued in the employment after this 
promise of a bonus, relying upon it.” 

It is said, however, that there was no 
promise to pay the “bonus,” but a mere 
expression of hope or expectation on the 
part of defendant, mere “words of 
prophecy, encouragement or bounty, 
holding out a hope, but not amounting 
to a covenant.” But we do not so inter- 
pret them Wher the first $300 was paid 
to plaintiff, he was told: 

“This amount is approximately 50 per 
cent of the total amount to be paid you. 
The remaining 50 per cent will be paid 
upon the completion of the 12 vessels 
now under construction.” (Italics. ours). 

And this same definite statement was 
either expressly or impliedly made each 
time ,a bonus was paid plaintiff on the 
five succeeding ships, and each time the 
receipt of plaintiff for the bonus money 
paid him was attached to a paper con- 
taining the same statement. It is clear 
that this was not mere “prophecy” or 
“holding out a hope,” but a definite 
promise. The conditions following the 
promise we shall discuss later on, but 
so far as this language is concerned, 
there can be no doubt that it is a prom- 
ise. Nor do we think that the language 
as to the bonus to be paid on the suc- 
ceeding ships is mere language of hope 
or prophecy. It is true that the state- 
ment is that the defendant “expects” to 
distribute a share of the profits on each 
of the succeeding hulls, but this is fol- 
lowed by a qualifying statement which 
not only adds a condition, but gives defi- 
niteness, viz: 

“Under the same conditions and in the 
same amounts provided the profits 
earned warrant same.” 

And this was followed by the further 
statement that if the profits on succeed- 


> 


vee 


eee 
ae 


ALL STATEMENTS Herein Are GIVEN ON OrrictAL AUTHORITY ONLY 
AND WITHOUT COMMENT BY THE UNITED STATES DAILY. 


Gratuities 


ing hulls should exceed that on the 
“Cranford,” the amount distributed as 
bonus would be increased. Certainly 
this was intended by defendant as a 
promise to pay a bonus on succeeding 
hulls, in the same amount and under like 
conditions as the bonus ffaid on the 
“Cranford,” if the profits earned equaled 
the profits on the “Cranford,” and was 
intended to be so understood and acted 
upon by plaintiff. The fact that the 
word “expects” was used instead of the 
word ’’promises” can not change the 
matter. The law regards substance and 
not form, and it is perfectly clear that 
the language used was intended as an 
offer, and that it was accepted and acted 
upon as such. 


Ruling in Zwolanek 
Case Declared Applicable 

What was said in the Zwolanek Case, 
supra, is applicable here. In that case 
it appeared that the defendant had 
passed a by-law which provided for the 
distribution of a share of the profits to 
be earned among employes who should 
have been in the service of the company 
continuously for a certain length of time. 
No promise was made to th@ plaintiff 
employe, but the by-law was called to 
his attention. It was argued that the 
by-law was not a-contract with the em- 
ploye, but was made for the internal 
guidance and direction of the corpora- 
tion. In passing upon this contention, 
the Supreme Court of Wisconsin said: 

“To allow the employer in such a case 
to repudiate liability on the ground 
stated would come perilously near con- 
niving at the perpetration of a fraud, 
and no court should say that in such a 
case the by-law merely affected the cor- 
poration and not third persons. * * * 


Bank Held Liable for Participation 


. 


Of Official in Fraud on Depositor 


Retrial Ordered in Case, However, Because of Error in 


Admtiting Testimony of Other Wrongdoing. 


NATIONAL City BANK Vv. EDWARD CARTER; 
Circuit Court oF APPEALS, SIXTH Cir- 
cuit; No. 4438. 

The District Court, Western District, 

Tennessee, permitting the defendant in 


error to recover a tort judgment against | 


a bank for the alleged wrongful par- 
ticipation of the bank’s vice president in 
a confidence game in connection with a 
depositor’s money, was reversed for 
error in admitting evidence) of other 
losses not properly connected with the 
one in issue. 

The full text of the decision of the 
court follows: 

Before Denison, Donahue and Knap- 
pen, Circuit Judges. Denison, Circuit 
Judge. 

In the court below Carter recovered 
a tort judgment against the bank, in 
an action based on the theory that the 
bank, through its vice-president, while he 





| was acting within the scope of his em- ‘in a suit where the jury accepts this 


| theory of fact. 


ployment as the bank’s agent, partici- 


there was testimony tending to support 


and which was accepted by the jury, was | 
| this: 


Carter, aged, gullible, and living in 





bank except the duty to warn Carter 
when the cashier knew that the with- 
drawal of the money by Carter was 
only a step in a swindle which was go- 
ing on,\and if the only violation of duty 
charged were the failure to give this 
warning, it might well be that no cause 
of action would appear; though few 
banks would wish to deny that, at least 
ethically, they owed such duty to warn. 
The duty here involved is more funda- 
mental. It is to receive and keep the 
depositor’s money, faithfully, for his 
benefit. It is a gross and obvious viola- 


tion of this duty to receive and hold the | 


money as a conscious step in aid of a 
third party’s plan to steal it. 


The performance of this duty was 


| within the scope of Huntley’s employ- 
“ment by the bank; and, if Collins’ testi- 


mony is true, Huntley was bribed so to 
conduct himself as vice-president as to 
aid in defrauding the depositor. We 
think the bank can not escape liability, 


Case Cited Not in Point. 
Upon this theory the case is easily 
from the Kean-Bank 


| eases (294 Fed. Rep. 214; and 12 Fed. 


[2nd] 203) in which there was room to 


| say that Huntley was dealing with the 


West Virginia, left his home to go to | 
Little Rock. He first arranged with his | 
home bankers that he would draw out | 
his money and transfer it to Little Rock | 


| cline to do so. 


Collins and associates, professional and | 


typical confidence men, who easily in- 


terested him in their plans for some | 
vastly profitable use of fiis money, and | 


It was necessary to their plans that | 


home bankers, who would naturally look 


meet the emergency which the scheme 





| embarrassing 


137 | 


would develop, he could get it without 
delays, warnings or in- 
quiries; and for this purpose the con- 


| he should get his money away from his | 


bank, representing himself or a hostile 
principal, rather than for the bank, as 
here; and should be classified with those 
cases which impute liability to the prin- 
cipal, rather than with those which de- 
(Armstrong v. Ashley, 
204 U. S. 272, 282; Curtis Co. v. U. S., 
262 U. S. 215, 222; American Bank v. 
Miller, 229 U. S. 517; Skud v. Tilling- 
hast—C. C. A. 6—195 Fed. 5.) Hence, 
we can not say that a verdict should 
have been instructed for defendant. 
Complaint is made because testimony 
was received as to statements made by 


. | Carter to Huntley immediately after the 
out for him and, lace it where, when | 


he should reach the point of wanting | \hon he was presumably escaping. The 


money had been given to Collins and 


| objection is upon the theory that this 


is supposed to be the statement of a 
conspirator but_that it was made after 


| the conspiracy was ended. 


spirators must have what Collins as a | 


| witness called a “right” banker. 


Inquiring in the underworld at Mem- 


| phis for this “right” banker, he was di- 


rected to Huntley, the vice-president, 


ager of the bank affairs. Thereupon a 


templated that Collins should bring Car- 
ter to Huntley in the bank, that Carter 


for his West Virginia funds, that when 
the drafts were cashed and the money 
was in the bank to Carter’s credit, Col- 
lins would be informed; that when, there- 
| after, Carter should want the cash for 





This is not a gratuity or gift, but 


ate x | to disarm 
with whom the offer originates in order | 


; his 


| delivery to the conspirators, he should 
| get it quickly; and that, during the 
progress of the scheme Huntley shoud 
do whatever there was opportunity fo 
suspicion and to let the 
scheme go on without interference. For 
services, his silence, Huntley 


or 


should open a deposit account’ and draw | 


From this point of view it does not 
seem that the conspiracy was ended un- 


| til Collins was beyond reach, and the 
| reassuring statements charged against 





Huntley were well calculated to aid the 


| perfecting of the fraudulent scheme; but 
and in ordinary matters the active man- ; 


there is no occasion to look to the rule 


: | of evidence in conspiracy cases. 
plan was arranged between Collins and | 


| Huntley, which, including what was un- 
| derstood as well as what was said, con- 


Huntley was the agent of the bank; 


| his agency had not ceased when-Carter 


c@#me to him, as the representative of 
the bank, for consultation and advice; 
and when Huntley said that he did not 
think it was a confidence gume and that 


| probably Carter would get his money 


back, Huntley knew that Carter re- 


| garded his voice as the voice of the bank, 
| and Hffhtley was assuming for the bank 
| the appropriate role of adviser in this 


emergency. There was no errcr in re- 


| ceiving this proof. 


The court directed the jury that if it 


found for the plaintiff, it should be with 


| interest from the date when the money 


would receive 10 per cent of whatever | 


Collins succeeded in getting out of 
Carter. 

The plan was carried out. After the 
funds had been deposited, Carter came 
in wanting the entire amount of cash in 
a hurry. 

Huntley personally cashed his check; 
| Carter gave the money to Collins, who 
disappeared; and after a few hours when 
Carter became suspicious and came into 
the bank, Huntley reassured him and 
thereby aided in delaying complaint un- 
til Collins nad time enough to get away. 

Upon this theory of fact (which for 
the purpose of this review we must ac- 
cept as true, because the jury did) the 
bank claims that it did nothing except 
to receive Carter’; money when he 
wanted to deposit it and pay it back to 
him when he wanted to draw it out, and 





that it carries no responsibility for Hunt- 
| ley’s personal participation in the 
swindle. 

If no duty were charged against the 


| 


was lost. 
of interest is discretionary with the jury 
and not obligatory; but no exception was 
taken to this part of the charge. 

It is also urged as a reason why the 
court should not listen to Carter’s com- 


plaint that he was himself engaged with | 


Collins in a scheme to defraud others, 
and hence has unclean hands. This con- 
tention needs no consideration, if for 
no other reason than because it was not 
made to the coutmt below. The motion 
for a directed verdict was planted upon 
other grounds, elaborately specified. 

A more serious objection remains. The 
vital question of fact was whether Col- 
lins, in charging Huntley with participa- 
tion in the scheme, or Huntley in deny- 
ing all knowledge of it, told the truth. 

If about this time Huntley had been 
engaged in another scheme of the same 
general type, whereby some other de- 
positor was to be similarly swindled by 
Huntley’s intentional aid, the testimony 
so indicating would have been, or at 
least might have been, admissible as 
tending to show whether Huntley re- 


It is said that such allowance | 


Bank 
Deposits 


Inducement Found to Have Kept 


Plaintiff From Taking Other Offers 


| Declared Entitled to Unpaid Balance of $1,800 
of Bonus From Profits Made 
On Six Vessels. 


‘| If corporations desire to have their so- 
called by-laws affect only the corpora- 
tion and its shareholderf, then t hey 
should refrain from exploiting them to 
third persons for the purpose of induc- 
ing such persons to act in reliance 
thereon.” 

Nor do we think that the promise is 
indefinite as to the amount to be paid, 
or void on the ground that a condition 
of the. writing reserves to the officers of 
defendant the right to determine whether 
the bonus shall be paid or not. When a 
portion of the bonus was paid plaintiff 
on the completion of each of the first six 
ships it was agreed that this was approx- 
imately 50 per cent of the bonus on that 
ship, and that the remaining 50 per cent 
would be paid plaintiff later, upon the 
completion of the 12 ships. This was 
certainly definite enough. The promise 
to increase the bonus if the profits on 
succeeding ships should exceed the 
profits on the “Cranford” was too vague 

| and indefinite to form the basis of the 

| right of recovery as to such increase, 

but this would not defeat the right to 

recover that which was 
| promised. 


Withholding of Payment. 
Found Unauthorized 

As to the condition “that the officers 
of the George A. Fuller Company shall 
be the sole judge as to what bonus, if 
any, shall be paid,” we do not think that 


this can be construed as authorizing the | 


defendant to arbitrarily withhold the 
payment of the remaining 50 per cent 


the 12 ships which it proposed to build. 
To so construe it would, as counsel for 
defendant correctly argue, destroy the 
binding force of the contract; and cer- 
tainly no construction should be adopted, 
if it is possible to avoid it, which would 


to the ear and break it to the heart.” 


whole and in the light of the surround- 
ing circumstances, bearing in mind that 
it provided not only for the payment of 


ship which had been completed, but also 
for the payment of bonuses on succeed- 
ing ships, for the increase of the bonus 
if profits on succeeding ships should be 
greater, and for the forfeiture of the 
bonus if plaintiff’s services should be 
unsatisfactory or if his employment 
should be terminated prior to the com- 
pletion of the 12 ships. And, in the light 
of these circumstances, we are satisfied 
that the proper construction of the con- 
dition upon which defendant relies is 
that it reserves to the officers of de- 
fendant the right of determining whether 
plaintiff’s services had been satisfactory, 
whether the right to bonus had been for- 
feited by termination of employment, 
and whether the bonus should be in- 
creased on account of increased profits, 
and not the right of arbitrarily with- 
holding from plaintiff the payment of 
that which he had already earned and 
which had been expressly promised to 
him. 

As to defendant’s second proposition, 
that the officers of defendant have not 
authorized the payment of the remainder 
of the bonus, the answer‘ts that the con- 
ditions upon which the remainder of the 
bonus was to be paid to plaintiff have 





~ 


defendant, by closing its yard and aban- 
doning construction, has rendered it im- 
possible to comply with same. Conced- 
ing that the contract vests in defendant’s 
officers the right of determining whether 
plaintiff has complied with the condi- 


with dishonest intent; but as such evi- 
dence, in a criminal case, tends to put 
the defendant on trial for other crimes 
and, eve: in’a civil case, to confuse the 
issue, its admission must be keri within 
strict linzits. 

Upon the trial of this case, evidence 
was received that at about this time one 
Lorton deposited money with this bank 
through Huntley, drew it out with Hunt- 
ley’s knewledge, and then lost it in a 
confidence game similar to that per- 
| petrated by Collins; but there was noth- 
ing tending to show any connection with 
Collins or that Huntley hai 1eason to 
suspect anything wrong in the Louiton 
transaction. The admission of tis evi- 
ms “*hle limits. 

In each of these transactions the bank 
was blameless, unless for Huntley's 
guilty intent; lacking evidence of such 
intent in the second, 
cat! not serve to show svch intent in the 
first; otherwise each might serve to 
prove the critical intent in the other, 
though in fact it existed in neither. 

There was also error in admitting the 
testimony of Sugg. He said that as 
postoffice inspector he discovered, at 
about the time of the Carter transac- 


savings stamps to an extent prohibited 
by law; avi he testified thar 
the bank’s president about this some 
Neither ignorance by the president of 
those transactions at the time they oc- 
curred, nor his knowledge at this later 
date could have any bearing on any is- 
sue in the case. 

We can not say that the error in ad- 
=: these two matters of evidence 
| 
| 





was not prejudicial to the bank; prob- 
ably it was. The inferences which doubt- 
less were argued would be likely to have 
material effect in deciding the issue as 
to Huntley’s good faith. 

The judgment is reversed and the case 
remanded for a new trial. 

October 7, 1926. 
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definitely | 


the retained portion of the bonus on the . 


| been complied with except in so far as” 


| 





of plaintiff’s share of the bonus on the | 
first six ships, which defendant agreed | 
to pay to him upon the completion of | 


tions of his contract, they cannot defeat 
his right by mere inaction, or by with- 
holding the bonus on account of losses 
which they may have sustained on other 
ships, when the conditions upon which 
he was entitled to the remainder of the 
bonus have admittedly been complied 
with. B. & O. R. Co. v. Brydon 65 Md. 
198, 57 Am. Rep. 318; Williston on Con- 
tracts Vol. 2, par. 667. 


Promise of Bonus 
Considered as Binding 


As to the proposition that the 12 ships 
were never completed, the answer is that 
the completion of the 12 ships was not a 
condition of the payment of the remain- 
der of the bonus, but merely fixed the 
time at which it was to be paid. And 
it should be observed, also, that the pay- 
ment of the remaining 50 per cent of the 
bonus was not conditioned upon the 
realization of a profit on the 12 ships. 
On the contrary, the contract made upon 
the completion of the first ship provided 
for the distribution of a share of the 
profits on “each” of the succeeding ones, 
and as each of the first six were com- 
pleted, a distribution of half of the bonus 
was made. There was no condition that 
any part of the half which was re- 
tained should be withheld if the 12 ships 
were not completed, or if loss was sus- 
tained upon any of them. As the remain- 
der of the bonus was payable when the 
12 ships should be completed, and as they 
were never completed, but construction 
was abandoned after the completion of 
the tenth, the law implies a promise to 
pay within a reasonable time, 21 R. C. 
L. 11; Nunez v. Dautel 19 Wall. 560. 
To hold that defendant could avoid pay- 


: ment by its own failure to complete the 


We must construe the instrument‘ as a | 


ceived Carter’s deposit with honest or | 


dence was erro; it wert, beyond the per- | 





12 ships, in the language of Mr. Justice 
Swayne in the case last cited, “would 
be a mockery of justice.” And, even 
if the completion of the 12 ships be con- 


. | Structed as a condition of t iabilit; 
enable a party to thus “hold the promise | ee 


of defendant to pay the balance promised, 
the failure to complete them cannot 
avail the defendant, as defendant itself 
was responsible for the failure. 

“It is a principle of fundamental jus- 
tice that if a promisor is himself the 
cause of the failure of performance, 
either of an obligation dug him or of a 
condition upon which his own liability 
depends, he cannot take advantage of the 
failure.” Williston on Contracts, Vol. 
2, par. 677; U. S. v. Peck 102 U. S. 64; 
Kelly v. Fahrney (C. C. A. 7th) 123 Fed. 
280; Roberts v. Mays Mill¢, supra. 

Coming next to the assignments of 
error, which challenge the ‘sufficiency of 
the evidence to support the findings made 
by the judge, we note that a question 
Was raised in the briefs as to the power 
of the court to review the evidence for 
the purpose of determining whether it 
supports the findings of fact, but we 
think that the court does have that power 
upon exception 4o the findings. Arcade 
v. A. R. Corporation (C. C. A. 2nd) 286 
Fed. 809; U. S. v. Penn. & Lake Erie 
Dock Co. (C. C. A. 6th) 272 Fed. 839; 
Chicago Life Ins. Co. v. Tiernan (C. C. 
A. 8th) 263 Fed. 325; Humphreys v. 
Third National Bank (C. C. A. 6th) 75 
Fed. 852. Every finding of fact, how- 
ever, having reasonable support in the 
judgment, is binding on this court. Va. 
& W. Va. Coal Co. v. Charles (C. C. A. 
4th) 254 Fed. 379. We do not examine 
the evidence to see whether the trial 
court has rightly decided the question of 
fact, but only to determine whether there 
1s any competent evidence sufficient to 
support the findings. Societe Nouvelle 
D’Armement v. Barnaby (C. C. A. 9th) 


| 246 Fed. 68. 


Finds Court Erred 
Regarding Two Ships 

After a careful review of the evidence, 
we think that all the findings excepted 
to are supported by evidence, except the 
finding that each of the eight vessels 
built for the Emergency Fleet Corpora- 
tion other than hull 1446 was built at a 
profit commensurate with the profit on 
hull 1446. The evidence establishes that 
the profits on the second, third, fourth, 
fifth and sixth vessels were commen- 
surate with the profits on hull 1446, but 
there is no showing whateved that this 


| was true with respect to the profits on 
| the seventh or eighth vessels. 


All that 
the evidence shows wiih respett,te these 
vessels is that some profit was made on 
them. We must hold, therefore, that 
the tenth finding, in so far as it em- 
braced the seventh and eighth vessels, 
was not supported by any sufficient evi- 
dence, and that the learned District 


| Judge erred in making the finding. 
that transaction | 


For the reasons given in discussing the 
defendant’s motion for judgment, we 
think that the facts found support the 


| judgment; and, as the only error relates 


to the finding as to the profits on the 
seventh and eighth ships, and the con- 
sequent inclusion in the judgment of 


: the “bonus” on these two ships, amount- 
| ing to $1,200, we shall follow the course 


tion, that Huntley was dealing in war | 


taken by us in Mullins Lumber Co. v. 


| Williamson & Brown Land & Lumber Co. 
he told | 


255 Fed. 645, 648, and Southern Gypsum 


_ Co. v. United Paperboard Co., 11 Fed. 
three months after the Carter incident. | 


(2) 58, and give plaintiff the option to 
remit this $1,200 from the judgment, 
rather than submit to a new trial. It 
follows that the judgment of the District 
Court will be reversed, and the cause 
remanded for a new trial, unless the 
plaintiff shall pay all the costs in this 
court, and shall remit in writing on the 
judgment in the District Court the’ sum 
of $1,200 and interest thereon from Nov. 
20, 1920; and that, if the plaintiff shall 
pay suéh costs and make such remittitur 
within 60 days, the judgment of the Dis- 
triet Court stands as affirmed 

Reversed Nisi. 

October 19, 1926, 
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Advertising 


Contracts 


Reasonable Time 


To Complete Work 


Implied in Contract | 


Court Rules That Payment 
Should Be Based Upon 
Beneficial Value of Past 


Performance. 

24220— 

Pu. MorToN, PLAINTIFF IN ERROR, V. 
"ROANOKE City Mi.us, INC.; CIRCUIT 
Court oF APPEALS, FOURTH CIRCUIT, 
No. 2489. 

A contract for advertising boards was 
not completed within a reasonable time, 
and the court held that where a con- 
tract does not specify the time in which 
the work is to be done it is to be read 
as if a reasonable time were stated as 
the time of performance, and after a 
reasonable time the party not in default 
may repudiate the contract so as to 
avoid ail further liability. 

The case was before Rose and Parker, 
Circuit Judges, and Soper, District 
Judge. A. B. Hunt and William J. 
O’Brien appeared for plaintiff in error, 
and W. M. Henson and E. W. Poindexter 
for the defendant. 


The full text of the opinion by Judge | 


Soper follows: 

On October 9, 1919, Ph. Morton en- 
tered into a written contract with 
Roanoke City Mills, Inc., wherein Mor- 
ton agreed to paint from a design to 
be submitted to 2xnd approved by tne 
corporation, 50 out-coor advertizing bul- 
letin boards, and to crect and maintain 
them in good condition on exhibition, 
and to rent them for three years to the 
corporation at the rate of $4 per month 
for signs already constructed and lo- 
cated, and at the rate of $5.30 per month 
for new signs. 

Pay Refused. 

Fifty boards were erected, but the 
corporation refused to pay for them, 
charging vunressonable delay in their 
erection, and Morton breught an action 
at law for breach of contract and claimed 
the sum of $9,165.60. 

The jury, having heard testimony as 
to the time and manner in which the 
work was dore, found a verdict for the 
plaintiif for $2,784.60: and the case was 
brought here on writ of error by the 
plainiiff who complains of the court’s 
instructions to the jury. 

The important question in the case is 
whether the plaintiff was guilty of un- 
reasonable delay in painting and erect- 
ing the boards. No time was specified 
in the contract; but the beginning of 
the period of construction was neces- 
sarily governed by the date of approval 
c*'the design by the cerporation, which 
occurred February 3, 1920. 

The evidence showed that the first 
board was erected on Auguet 23, 1920; 
seven boards in the twelve months sub- 
sequent to February 3, 1920, and only 
twenty-six boards altogether prior to Oc- 
tober 19, 1921. 

On that date the corporation, by let- 
ter, declined to pay a bill submitted for 
work done, and warned the contractor 


that any further work under the contract | 


would be done at his own risk, since 


the corporation would not accept the, 


service at that late date. Morton never- 
theless proceeded with the work but did 
not finish it until October 20, 1922, when 
the last board was put in place. 

The court instructed the jury (1) that 
a contract which does not specify the 
time in which the work is to be done is 
to be read as if a reasonable time were 
stated as the time of performance and 
(2) that the delay on the part of the 
plaintiff was so great that the defend- 
ant’s letter of October 19, 1921, repu- 
diating the contract, was justified, and 
that the plaintiff could not recover any- 
thing for performance after the receipt 
of the letter, notwithstanding such per- 
formance may have been beneficial to the 
defendant. 

The plaintiff complains that these in- 
structions were wrong for’two reasons: 
(1) Because the letter of October 19, 
1921, was not a definite repudiation of 
the contract and (2) because the evi- 
dence as to the causes of the delay was 
conflicting and the court should there- 
fore have permitted the jury to decide 
whether the work was done in a rea- 
sonable time. / 

Refusal Definite. 

As to the first season, little need be 
said since the letter clearly announces 
a definite refusal on the part of the de- 
fendant either to pay for part perform- 
, ance or to accept future services by the 
plaintiff. 

So far as the reasonableness of the 
delay is concerned, we think that the 
ease falls within the rule laid down by 
Circuit Judge Taft in Hamilton vs. Phoe- 
nix Ins. Co., 61 Fed. 379, that the ques- 
tion of reasonable time is a question of 
law for the court, where the time taken 
is so clearly reasonable or unreasonable 
that there can be no room for doubt as 
to the proper answer to the question. 
See also Wiggins vs. Burkham, 10 Wal- 
lace, 129; Nunez vs. Dautel, 19 Wal- 
lace, 560. 

It should be borne in mind that the 
obvious purpose of the defendant was to 
increase its business, under the condi- 
tions then existing, by the advertisement 
in certain southern States of two estab- 
lished brands of the corporation’s manu- 
factured product, and that the accom- 
plishment of this design would be frus- 
trated in large measure if the erection 
of the signs should be indefinitely post- 
poned. 

There was only one witness on behalf 
. of the defendant who endeavored to ex- 
plain the extraordinary delay. He gave 
evidence tending to show that during 
the years 1919-1921, sign painters were 
difficugt if not impossible to secure; but 
he also said that Morton contracted for 
more work than his force could execute, 
and suggested that if he had paid higher 
wages, workmen could have been gotten 
to do the defendant’s work more 
promptly. 

On the other hand, witness -for the 


| the case was removed 
| States District Court for 
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THE TExaAS Pipe Lin® CoMPANY V. J. L. 
Ware, Circuit CourT OF APPEALS, 
EIGHTH Circuit, No. 7224. 

In this action for injuries to the plain- 
tiff which occurred in Louisiana, it was 
held that the provisions of the work- 
men’s compensation law of 
could be enforced in a Federal court, and 
the judgement by the District Court, 
Western District of Arkansas, was af- 
firmed. 

L. B. Smead (H. E. Meek and J. S. 
Atkinson were with him on brief), ap- 
peared for plaintiff; Wade Kitchens, 
William H. Arnold, jr., William H. Ar- 
nold and David C. Arnold, for defendant. 

The full text of the opinion of the 
court follows: 

Kenyon, Circuit Judge, delivered the 
opinion of the court. 

This action was commenced in the Cir- 
cuit Court of Fayette County, Arkansas, 
in April, 1924, by J. L. Ware, defendant 
in error (who for convenience, however, 
will be designated as plaintiff) against 
the Texas Pipe Line Company, plaintiff 
in error (designated as defendant) to re- 
cover damagesin the sum of $10,000 for 
personal injury to plaintiff while in the 
employ of defendant. 

A petition for removal of the cause 
of action to the Federal court was filed 
by defendant and on August 11, 1924, 
to the United 
the Western 
District of Arkansas. In that court de- 
fendant moved to compel plaintiff to 
make the complaint more specific by 
stating whether or not his contract of 
employment was executed with reference 
to the workmen’s compensation law of 
Louisiana, and whether or not he was 
seeking to enforce liability devolving 
upon defendant under.the said act. 

Plaintiff conceded said motion and filed 
an amendment to his complaint alleging 
that the suit was brought in a double 
aspect, but if required so to do he would 
elect that the case should be governed 
by the workmen’s compensation law of 
Louisiana. Defendant then moved that 
inasmuch as plaintiff’s complaint and 
amendment thereto alleged a right to re- 
covery under said workmen’s compensa- 
tion law for personal injury occurring 
within the State of Louisiana that the 
same should be dismissed for the reason 
that the provisions of said act could not 
be enforced by any court outside of that 
State. 

This motion was. overruled by the 
court, and it proceeded to hear the case 
without a jury, defendant having filed 


defendant denied that a scarcity of 
painters existed during the period. 

We do not think that this testimony 
raised an issue of fact bearing on the 
reasonableness of the delay which should 
have been submitted to the jury. There 
was no proof that the defendant knew 
or that its attention was called to a 
scarcity of painters when the contract 
was executed in 1919, and there was 
no exception in the contract in favor of 
the defendant with reference ‘to labor 
difficulties. 

Under these circumstances, the rul- 
ing of the court that the defendant was 


guilty of unreasonable delay was correct. 


Basis of Payment. 

Nevertheless the District Judge did 
not direct a verdict for the defendant, 
but instructed the jury that the plaintiff 
was entitled to recover for the work 
done before notice of repudiation, and 
that the amount should be measured by 
the benefit received therefrom by the 
defendant, not exceeding, however, the 
contract price; and that the burden of 
proof in this respect was on the plaintiff. 

This instruction, the plaintiff says, 
was erroneous because it limited the 
plaintiff to a recovery on a quantum 
meruit basis only, and deprived him of 
the right to profits on the work done; 
and also because the burden of proof 
was placed on the plaintiff to show what 
benefit the defendant received from the 
advertisement of its wares. 

Obviously the plaintiff was not harmed 
by the application of the rule that a 
party in default under a contract for 
furnishing labor and materials, who has 
not ‘wilfully abandoned or broken the 
contract, may recover the value of a 
part performance which is beneficial to 
the other party, and has been accepted 
and retained by him. Williston on Con- 
tracts, Section 1475; Woodward on the 
Law of Quasi Contracts, Section 175; 
13 Corpus Juris, 692. 

Nor was it error to instruct the jury 
that the amount of recovery should be 
measured by the benefit received by 
the defendant rather than by the cost 
of the work to the plaintiff. Since the 
contract had been broken, the plaintiif 
was not in a position to recover under its 
terms; nor was he entitled to receive, 
as a matter of right, the fair value of 
the work and materials furnished. 

His profit or loss was not relevant to 
the injury. The benefit to the defendant 
was the proper test. Williston on Con- 
tracts, Sections 1482-3; Woodward on the 
Law of Quasi Contracts, Section 178. 

It was correct to charge the jury 
that the burden of proof was upon the 
plaintiff. It was incumbent upon the 
plaintiff to prove the value of his serv- 
ices (not thé, conséquential or indirect 
benefit to the defendant flowing from 
the advertisement of its business), and 
until this was done, the plaintiff had 
not made out a case which entitled him 
to recover. See Gillis vs. Cobe, 177 Mass. 
584; Skowhegan Water Company vs. 
Skowhegan Village Co., 102 Maine, 323. 

Affirmed. 

,October 19, 1926. 


Louisiana’ 


| answer admitting the suit was governed 
| by said Workmen’s compensation law. 
| The court made findings of fact, among 
| which was one that plaintiff was entitled 


week for 100 weeks, and that certain 
credits were to be allowed. The judg- 
ment entered recited that: 

“This cquse came on to be heard on 
| May 2, 1925, before the court under the 
provisions of the workmen’s compansa- 
tion law of the State of Louisiana,” and 
ordered, adjudged and decreed that the 
plaintiff recover of defendant compensa- 
tion for 76 weeks, at the rate of $18 
per week, the first payment to be due 
| February 1, 1924. 


Only One Question 
Brought Before Court 

Defendant in the assignment of errors 
and in the brief presents but one ques- 
tion, viz., the injury to plaintiff having 
occurred within the State of Louisiana, 
can the action for compensation based 
on the workmen’s compensation law of 
that State be brought in any other courts 
than those of the State of Louisiana? 

It is without question that: when the 
case was removed upon petition of de- 
fendant from the State court to the 
United States Distirct Court and there 
lodged, such court was’ invested with 
complete and plenary jurisdiction of the 
parties and of the subject matter. Did 
the amendment filed setting forth the 
nature of the case as_ one to enforce 
rights granted by the workmen’s com- 
pensation law of Louisiana change this 
situation ? 

It is the well-established general doc- 
trine that rights created by statutes of 
the States may be enforced in the Fed- 
eral courts, necessary jurisdictional facts 
existing. In Northern Pacific R. R. Co. 
v. Babcock, 154 U. S. 190, the Supreme 
Court said: 

“Rights and remedies provided by the 
statutes of a State to be pursued in its 
courts may be enforced and administered 
in the Federal courts, either at_law, in 
equity, or in admiralty, as the nature 
of the new rights and remedies may re- 
quire.” 

In National Surety Co. v. State Bank, 
120 Fed. 593, 603, this court said: 

“Rights created and remedies pro- 
vided by the statutes of the States, to be 
pursued in the State courts, may be en- 
forced and administered in the national 
courts, either at law, in equity, or in 
admiralty, as the nature of the rights or 
remedies may require.” Rarragh v. H. 
Wetter Mfg. Co., 78 Fed. 7; Evey v. 
Mexican Ry. Co., Ltd., 81 Fed. 294; Clark 
v. Russell, 97 Fed. 900; Dennick v. R. 
R. Co., 103 U. S. 11. 

State statutes attempting to limit pro- 
cedure to the State courts to enforce or 
secure rights created by the legislative 
authority of a State have not been suc- 
cessful in accomplishing any such re- 
sult. Such statutes cannot prevent the 
exercise of jurisdiction by the Federal 
courts where the facts exist which under 
the Constitution and the statutes of Con- 
gress give jurisdiction to such Federal 
courts. 

In Tennessee Coal Co. v. George, 233 
U. S. 354, a statute of Alabama, Sec- 
tion 3910, made the master liable to an 
employe when the injury was caused by 
reason of a defect in the conditions of 
ways, wires, machinery, etc. Section 
6115 of the Alabama Code provided that 
all actions under said Section 3910 must 
be brought in a court of competent juris- 
diction within the State of Alabama and 
not elsewhere. 

The action was brought in another 
State. The full faith and credit clause 
of the Federal Constitution was _ in- 
vloved. The court said: 

“But venue is no part of the right; 
and a State cannot create a transitory 
cause of action and at the same time 
destroy the right to sue on that trans- 
itory cause of action in any court hav- 
ing jurisdiction.: That jurisdiction is to 
be determined by the law of the court’s 
creation and cannot be defeated by the 
extra territorial operation of a statute of 
another State even though it created the 
right of action.” 





New Mexico Statute 


Overruled by Judge 

In Atchison, Topeka & Santa Fe Ry. 
Co. v. Sowers, 213 U. S. 55, 67, it was 
contended that the statute of New Mex- 
ico created a new statutory cause of ac- 
tion taking the place of a common law 
right, and that the provision that the 
ticular district was enforceable. The 
action should be brought only in a par- 
court said: 

“An action for personal injuries is uni- 
versally held to be transitory, and main- 
tainable wherever a court may be found 
that has jurisdiction of the parties and 
the subject matter.” 

And the court held that the jurisdiction 
of the Texas courts was not defeated 
because of the provision of the statute 
New Mexi¢o herein referred to. Stewart 
v. B. & O. R. R. Co., 168 U. S. 445; Her- 
rick v. M. & St. L. Ry. Co., 16 N. W. 413. 

In Dennick w R. R. Co., 103 U. S. 11, 
Justice Miller pointed out that where the 
several States have substituted the 
statute for common law it would be a 
dangerous doctrine to hold that the lia- 
bility thereby created could only be en- 
forced in the State where the statute was 
enacted and the transaction occurred, and 
that if an action was a personal one and 
of a character recognized as transitory 
and not local, no reason existed why a 
defendant could not be held liable in any 
court where jurisdiction could be ob- 
tained. 

In American Tank Co. v. Continental 
and Commercial Trust and Savings Bank, 
et al., 3 Fed. (2d) 122, 126, this court 
had before it a question as to the en- 
forcement of a mechanic’s lien under 
the Arkansas statutes. One section of 
the mechanic’s lien law provided that all 
liens created by the act must be en- 


forced in the Circuit Court of the county 


q Wherein the property on which the lien 


to compensation at the rate of $18 per | 


Precedents Found 
To Support Decision 


Right of Recovery, But Not 
Method, Controlled by 
Legislatures. 


exists is situated, and that no action had 
been so commenced. 

This court said, “But in cases wherein, 
as in this case, a party by virtue of the 
amount involved and the residence and 
citizenship of the parties, or by virtue of 
other facts vesting jurisdiction in the 
Federal court, is entitled to invoke its 
jurisdiction to enforce its lien, the power 
is vested in and the duty is imposed 
upon that court to enforce the civil 
rights and remedies of that party cre- 
ated by the statutes of the State and en- 
forceable in the courts of that State.” 

In Clark vy. Russell, 97 Fed. 900, this 
court discusses the question of a right 
of action under a Nebraska statute im- 
posing liability for damages inflicted 
upon a person or passenger while being 
transported over a railroad, except in 
certain cases. The action was brought in 
the State court of Colorado and removed 
to the United States Court. It was 
claimed it could not be prosecuted in the 
court of any jurisdiction except Ne- 
braska. 

The court held contrary to this con- 
tention and pointed out that the statute 
gave a substantive right of action, and 
said, page 902, “That right (recovery 
for injury) attaches at the moment of 
the injury, and adheres in it until satis- 
faction is made. The action is transitory, 
and may be agserted in any jurisdiction, 
and in whatever jurisdiction it is as- 
serted the Nebraska statute furnishes 
the measure of the plaintiff’s right, so 
far as its provisions extend.” 


Rights Created by State 
Held to be Limited 


The general rule as to the pursuit in 
the courts of other States or of the na. 
tion of rights created by a State is sub- 
ject to the limitation that the right 
sought to be enforced is not inconsistent 
with any local or public policy of the 
State where suit is brought in its courts 
to enforce the right or with the public 
policy of the United States if suit is 
brought in the Federal courts. 


In Atchison, Topeka & Santa Fe Ry. 
Co. v. Sowers, 213 U. S. 55, 67, the 
court stated the rule as follows: “It is 
then the settled law of this court that 
in such statutory actions the law of the 
place is to govern in enforcing the right 
in another jurisdiction, but such actions 
may be sustained in other jurisdictions 
when not inconsistent with. any local 
policy of the State wherein the suit is 
brought.” Texas & Pacific Ry. Co. v. 
Cox, 145 U. S. 598; Chicago & E. I. R. 
Co. v. Rouse, 52 N. E. 951; Nashua River 
Paper Co. v. Hammermill Paper Co., 111 
N. E. 678; Reynolds v. Day, et al., 140 
Pac. 681; Houston & T. C. R. Co., et al. 
v. Fife, 147 S. W. 1181. 

The theory of the defendant in this 
case must be that the workmen’s com- 
pensation law of Louisiana so blends the 
right and the remedy that the right can- 
not be enforced except in the particular 
method and according to the procedure 
designated by the act, and that such pro- 
cedure is applicable only to the State 
courts of Louisiana. 

The leading case cited by defendant in 
support of its theory is Logan v. Mis- 
souri Valley Bridge and Iron Co., 157 
Ark. 529, 249 S. W. 21. That was a case 
that arose out of the workmen’s com- 
pensation act of Oklahoma. 

Such act provided for an administra- 
tive board to which the claims were to 
be presentel. There was no provision for 
any court action or judgment of the 
court. The rights asserted were to be 
determined by a board. That case bears 
no similarity to this. This is true also 
of other cases cited by defendant. 

In Tennessee Coal Co. v. George, 233 
U. S. 354, 359, the court says, “There 
are many cases where right and remedy 
are so united that the right cannot be 
enforced except in the manner and before 
the tribunal designated by the act. For 
the rule is well settled that ‘where a 
provision for the liability is coupled with 
a provision for a special remedy that 
remedy, and that alone, must be em- 
ployed.’” Galveston Ry. v. Wallace, 223 
U. S. 481, 490; Stewart v. B. & O. R. 
R. 168 U. S. 445. 

The proper application of the propo- 
sitions hereinbefore discussed brings out 
the real question in the case, viz., is the 
right of compensation created by the 
State of Louisiana in its workmen’s com- 
pensation law so inseparable from and 
united with the remedy provided as to 
make its enforcement in a partciular 
method and in a particular tribunal 
necessary? Its solution requires consid- 
eration of the statutes involved. 

Section 39 of the Louisiana workmen’s 
compensation act provides as fololws: 

“The word ‘court’ as used in Section 
37 of/this act means the criminal court 
having jurisdiction of the person making 
the false statement or representation, 
but wherever else used in this act, the 
word ‘court’ shall be construed to mean 
the court which shall have jurisdiction 
over the employer in a civil case involv- 
ing more than $100, unless said court 
shall not have jurisdiction on account 
of the amount involved, in which event 
it shall mean the court having jurisdic- 
tion, or where there is more than one 
judge of said court, then either or any 
of said judges of said court.” 

Sub-section 1 of Section 18 of this 
act as amended by act designated as No. 
234 reads as follows: 

“Be it further enacted, etc., That in 
case of a dispute over, or failure to agree 
upon a claim for compensation between 
employer and employe, or the dependents 
of the employe, either party may present 
a verified complaint to the judge of the 
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and the company only builds 10 ships; held, as construction was abandoned after 
completion of tenth ship, law implies promise to pay the bonus for only the 10 
ships within a reasonable time.—George A. Fuller Co. v. Brown (Circuit Court of 
Appeals, 4th Circuit.) —Index Page 2980, Col. 1. 


CONTRACTS: Offer and Acceptance: Consideration: Bonus: 


HERE offer is made in definite terms of bonus or additional compensation to 

employes who shall render continuous and faithful service for a specified time, 
and this offer is accepted and acted upon, held; it is not a gratuity or gift, but is 
an offer on part of the employer in order to procure efficient and faithful service and 
continuous employment, and when the employe continues or enters upon the service 
upon that inducement it becomes a supplementary contract of which he cannot be 
deprived without sufficient cause.—George A. Fuller Co. v. Brown (Circuit Court 
of Appeals, 4th Circuit.)—Index Page 2980, Col. 1. 


COURTS: Supreme Court United States: Jurisdiction: Review of District Courts: 
Act of 1925. 


ECTION 266, Judicial Code, authorizes a direct appeal to the Supreme Court of 
the United States from final decree of the District Court where an appli- 
cation was made for an interlocutory injunction and where case was heard before 
three judges.—Moore v. Fidelity and Deposit Co. (Supreme Court of United States.) 
—Inde¥ Page 2985, Col. 4. 


CRIMINAL LAW: Double Jeopardy: Federal and State Offense. 


CT denounced as a criminal offense both by Federal and State law may be sub- 
ject of prosecution and punishment as two offenses, one against United States 
and one against State, without infringing constitutional rule against double jeopardy 
which is limited to repeated prosecutions for same offense.—Hebert v. Louisiana 
(United States Supreme Court.)—Index Page 2985, Col. 5. 


COURTS: United States Courts: Jurisdiction: Offenses Against State Law. 


GECTION 256, Judicial Code, has no bearing on authority of State court to enter- 

tain accusation for offenses against State law,-but relates to offenses cognizable 
under authority of the United States; those under State laws are cognizable only 
under authority of State——Hebert v. Louisiana (United States Supreme Court.)— 
Index Page 2985, Col. 5. 


INSURANCE: The Contract in General: Construction. 


(CLAUSE formally fixing the insurance period is not in the nature of an exception 

4 or proviso to, but is an integral part of, definition of defendant’s obligation.— 
Spokane Interstate Fair v. Fidelity & Deposit Co, (Circuit Court of Appeals, 9th 
Circuit.)—Index Page 2977, Col. 7. 


IMPLIED TRUST: Government Contract: Withholding 


Part of Purchase Price as 
Broker’s Commissions. 4 


WHERE Government requisitions ships, computes amount of broker’s commissions 

as part of the cost, and withholds same from shipbuilding company under, an 
agreement to save builder harmless from claims ‘of brokers, held; a trust will be 
implied in favor of, and enforceable by, broker for amount of commissions withheld 
from builder.—Lucania Societe v. United States Shipping Board Emergency Fleet 
Corp. (District Court, Southern District of New York.)—Index Page 2982, Col. 5. 


é 
INSURANCE: Mutual Benefit: Dues and Assessments: Forfeiture: Burden of Proof. 


WHERE by-laws of Association not only show that amount and date of assess- 

ment were uncertain, but also that special notice of all assessments was con- 
templated; held, in order to declare a forfeiture due to failure to pay an assess- 
ment within time allowed, the Association must carry burden of proving that 
notice was given of assessment to policyholder, and this will be a question of fact for 
jury.—Railway Mail Association v. Moore (Circuit Court of Appeals, 4th Circuit.) 
—Index Page 2976, Col. 2.— ; 


INSURANCE: Construction of the Contract: Forfeitures. 


(COURTS do not favor forfeiture, and where doubts arise as to the proper con- 
struction of insurance contract, that view should be adopted which is most fa- 

vorable to insured and will prevent an annulment of policy.—Railway Mail Associa- 

tion v. Moore (Circuit Court of Appeals, 4th Circuit.) —Index Page 2976, Col .2. 


PRINCIPAL AND AGENT: Wrongful Act of Agent. 


WHERE bank receives money on deposit, it is charged with a duty to keep the 

money faithfully for depositor’s benefit, and it is gross violation of this duty 
to receive and hold money as conscious step in aid of third party’s plan to steal it, 
and the performance of such duty was held within scope of employment of vice 
president of bank, making bank liable for breach.—National City Bank v. Carter 
(Circuit Court of Appeals, 6th Circuit.)—Index Page 2980, Col. 4. 


PROHIBITION: Witness: Defendant: Answers Question as to Previous Conviction. 
yy prosecution for violation of Volstead Act, defendant, as witness in own behalf, 
may be required, upon cross-examination, to answer whether he has been pre- 


viously convicted of violation of liquor law.—U. S. A. v. Potoshnik (District Court, 
Western District of Washington.)—Index Page 2982, Col. 4. 


REMOVAL OF CAUSES: Citizenship: Separable Centroversy. 


CTION brought in State Court of South Carolina to recover damage for death 
of plaintiff’s intestate, held properly removed to Federal court on petition of 
one defendant, on ground that plaintiff was citizen of South Carolina and petitioner 
a corporation of Virginia and that plaintiff’s controversy with it was separable from 
any with other defendant, a citizen of South Carolina, joined as party defendant, 
where no cause of action existed against him, solely for purpose of preventing re- 
moval of cause.—Mrs. Kate Feaster, etc. v. Southern Railway Co. et al (Circuit 
Court of Appeals, 4th Circuit.)—Index Page 2983, Col. 1. 


SALES: Evidence: Trade Custom. 


FTER Circuit Court of Appeals had construed contract of sale finding no ambigu- 
ity or difficulty, and remanded case, plaintiff could not amend motion for judg- 
ment (a pleading under Virginia practice which may take place of declaration at 
common law) by inserting allegation of trade custom, since, if allowed, evidence 
to support it would be inadmissible because contract speaks for itself and does not 
require aid of custom to interpret it—Lamborn et al v. National Bank of Com- 
merce of Norfolk, Va., etc. (Circuit Court of Appeals, 4th Circuit.)—Index Page 
£977, Col. 1. 
WAR: Enemy Property: Alien Property Custodian: Alien Beneficiary. 


ROPERTY consisting of stock and bonds, legally owned by an American com- 

pany and American citizens, was ordered returned upon the failure of the Alien 
Property Custodian to show by a preponderance of evidence that a German corpora- 
tion was beneficial owner of same at time of seizure during the war, as it was held 
that proof of legal title is prima facie proof of beneficial title —Kuttroff and Pick- 
hardt v. Hicks (District Court, Southern District of New York.)—Index Page. 2977, 
Col. 2. 


WORKMEN’S COMPENSATION: Jurisdiction: United States Courts. 


PROVISIONS of workmen’s compénsation law of Louisiana can be enforced in 
Federal courts when injury to plaintiff occurred within Louisiana.—Texas Pipe 
Co. v. Ware (Circuit Court of Appeals, 8th Circuit.)—Index Page 2981, Col. 2. 


Trade Marks 


TRADE MARKS: Similarity: Goods Same Descriptive Properties. 


REGISTRATION of mark “Supercreamed” for soap denied upon opposition of 

owner of trade mark “Supercream” for shaving soap, previously adopted, on 
ground of similarity of marks and goods of same descrpitive properties.—Armour 
& Co. Lever Bros. Co. (Commissioner of Patents.)—Index Page 2983, Col. 4. 
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District Court of the parish in which the 
injury was done or the accident oc- 
curred, or, where there is more than one 
judge of said court, then to either or 
any of said judges of such court, or 
when the amount in dispute is below the 
jurisdiction of the District Court, then 
said verified complaint may be presented 
to any justice of the peaec of the ward 
in which said injury was done or acci- 
dent occurred, or to any court at the 


domicile of the defendant having juris- 
diction of the amount in dispute, at the 
option of the plaintiff, setting forth the 
names and residence of the parties and 
the facts relating to employment at the 
time of injury, the character and extent 
of the injury, the amount of wages being 
received at the time of the injury, the 
knowledge of the employer or notice of 
the occurrences of said injury and such 
other facts as may be necessary and 
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proper for the information of said judi 
and shall state the matter or matters ® 
dispute and the contention of the pe 
titioner with reference thereto, ineludim 
all facts which are in this act or in 
amendment thereof, made conditions Um 
der which compensation may be grant 

The Supreme Court of Louisiana fh 
that the two acts (Numbers 234 am 
247) on the same subject should be coms 
strued as one, there being no confine 
between them. Kinney v. Edenborn, 
So. 712. 

The provision of the act designa 
as No. 234 with reference to action bes 
ing brought in any court at the domicik 
of the defendant is ineffective in itself, 
assuming such to be its purpose, to limi 
the right of action to the courts of the 
State of Louisiana, as we have befo 
pointed out.. American Tank Co. v. Con- 
tinental and Commercial Trust and Sav: 
ings Bank, 3 Fed. (2d) 122, 126; Hous- 
ton T. C. R. Co. v. Fife, 147 S. W. 1181 
and cases heretofore cited. at 

It is to be observed that the act und 
consideration creates no special board OF 
commission to determine the matters 
issue, as was the situation in Logan Vv 
Missouri Valley Bridge and Iron Co: 
supra. The remedy provided to enforce 
the provisions of the act is a proceed 
ing in a court of justice, viz., a suit. 
“Section 7; subdivision 3 of the 
refers to “party plaintiff,” “such suit, 
“such damages,” “the judgment,” “the 
court rendering the judgment.” 

Section 8, subdivision 8, uses the term, 
“if approved by the court.” 

Section 9, subdivision 3, provides, “the 
curt, upon application of eitoher party, 
shall order an examination of the em- 
ploye to be made by a medical practi- 
tioner appointed by the court.” 

Section 18, subdivision 2, refers to the 
presentation of the complaint and the 
filing of it with “the clerk of the court,” 
and the fixing by order of the court of 
a time and place for the hearing, and 
that a copy of the complaint and order 
shall be served as summons “in ‘a civil 
action upon the adverse party.” Also, 
“The court in its discretion may grant 
further time for filing the answer of 
hearing the complaint and allow amend- 
ments of said petition and answer at any 
stage of the proceedings.” 

Section 18, subdivision 3 refers to “the 
judge of the court,” entering a judg- 
ment. 

Section 18, subdivision 4 refers to the 
court and to judgment being entered and 
the right of the parties to be present 
at the hearings or to appear through an’ 
attorney, and that, “The judgment ren- 
dered by the court shall have the same 
force and effect and may be satisfied 
as other judgments of the same court.” 

Defendant insists that certain provi- 
sions of the act makes impossible its en- 
forcement, except in the method therein 
provided. For instance, that the judg- 
ment provided for is not such as a Fed- 
eral court could render; that the provi- 
sions as to advancing the cause upon 
appeal for hearing could not be ap- 
plicable to Federal practice; that the re- 
view of the judgment provided by Sec- 
tion 20 of the act could not be done in a 
Federal court. 

That there ‘may be difficulties in /én- 
forcing in the Federal courts the work- 
ingmen’s compensation acts may be true, 
but they are not to be regarded as in- 
superable unless they are in fact so. 
Douthwright v. Champlin, 100 Atl. 97. 
The trial court seemed to have no diffi- 
culty as to the procedure applicable to 
the trial of the case. 

We are of the opinion that the right 
of compensation for personal injury un- 
der certain circumstances provided by 
the Louisiana act was not so interwoven 
with the remedy “as to make the right 
dependent upon its being enforced in a 
particular tribunal.” Tennessee Coal Co. 
v. George, 233 U. S. 354. Nor are we at 
all certain that the law-making body of 
that State had any intention of creating 
a right conditioned on a_ particular 
remedy. 

In Blount v. Kansas City So. Ry. Co., 
5 Fed, (2d) 967, 970, in an opinion by 
District Judge Dawkins (which is of 
interest because Judge Dawkins had for- 
merly been a member of the Supreme 
Court of Louisiana when that court 
passed on certain questions with refer- 
ence to the workmen’s compensation law 
and wrote the opinion in Kinney v. Eden- 
born, 91 So. 712,) he held that the act 
did not confine to the State courts the 
right to pursue claims thereunder, and 
said: 

“T cannot agree that it was even the 
intention of the statute to deny that 
right to persons who, because of their 
citizenship, are given the privilege of 
going into Federal court for the asser- 
tion of such claims, and, if it did, the 
provision would be in conflict with the 
Constitution of the United States.” 

The right to compensation for injury — 
to an employe under certain conditions 
was provided by the Louisiana statutes. 
That right is governed and conditioned — 
by the law of the State where granted. 
The remedy provided to enforce it was 
a court action which is governed by the 
law of the forum. 

This action was a transitory one and 
could be maintained in a court of the 
United States having jurisdiction of the — 
subject-matter and the parties. Unde- — 
niably the right sought to be enforced © 
is not in any way contrary to the pub- © 
lic policy of the United States. ‘ 

The effort to confine the action to the © 
domicile of defendant was ineffectual. — 
Plaintiff had a choice of, tribunals in 
which to test his right to compensation. 
As said in Davis v. Gray, 16 Wall. 203, © 
221, “A party by going into a National — 
Court does not lose any right or ap- | 
propriate remedy of which he might have "| 
availed himself in the State courts of the © 
same locality.” i 

There may be some few provisions — 
of the act which perhaps could be more 
easily carried out in the courts of 
Louisiana. Such provisions can properly 
be held to apply where a suit is broug! 
in the State court. a 

We see no insuperable difficult 
however, to the Federal courts 
ing the provisions of this com r : 
law. There is no sound reason to chal- 
lenge te jurisdiction of the Unit 
States District Court in this case. 
judgment entered by it is affirmed, 

- September 20, 1926. 
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Conveyance of Land to Fiancee to Hinder 
Creditors Held to Void Claims for Recovery 


) Circuit Court Affirms 
District Judge’s Ruling 


Asserts One Coming Into Equity 
Court Must Appear With 
Clean Hands. 


Drake, FRANK D., v. THOMPSON, SaRAH, | 
.ET AL.; Circuit Court OF APPEALS, | : 
| Court Reviews 


The decree of the District Court in | 


Eicuts Crecuit; No. 7241. 


Nebraska, denying relief. to the com- 
} plainant who attempted to set aside a 
gift of land to his fiance, conveyed to 
her, the court held, to defraud or delay 
his creditors, was affirmed+by the appel- 
late court in this appeal. 
William E. Shuman (Matthew A. Hall 


was with him on the brief), appeared | 


for appellant; J. J. Halligan (R. H. 


Beatty and V. H. Halligan were with | 


him on brief), for appellees. 

The appeal-was heard by Circuit Judge 
Sanborn and District Judge Scott. The 
full text of the opinion, by Judge San- 
born, follows: 

This appeal questions the decre of dis- 
missal of a bill in equity brought by 


_ Frank D. Drake against Sarah Thomp- | 


son, John R. Thompson and the Iowa 
Savings Bank, Estherville, Iowa, to set 
aside a deed of Section 3 in Township 


16, north of Range 28 in Lincoln County, | 


Nebraska, made by Drake to the de- 
fendant Sarah Thompson 
1922, a deed of this Section 3 made by 


Sarah Thompson-to John B. Thompson 


section made by John B. Thompson to 
the Iowa Savings Bank on March 31, 
1925, to secure the payment by Thomp- 
son to the bank of $15,968.66. 


No Consideration Given 
For Land, Says Complainant 


The complainant Drake alleged in his 
bill the execution and recording of these 
deeds and this mortgage without any 
consideration; that Sarah Thompson was 
a sister of John R. Thompson, who was 
a bachelor, and that she and another 
. sister lived with him in Minnesota; that 
- in December, 1921, and January and 
. February, 1922, he and Sarah Thompson 
were engaged to be married; that he was 
a farmer of little business experience 
and John R. Thompson was about 10 
years his senior and a successful farmer 
and business man in whom he placed im- 
plicit confidence and to whom he looked 
for advice and friendship; that he was 
visiting in the home of John R. Thomp- 
son and Sarah Thompson during those 


months and that during that time and | 


on January 19, 1922, John R. Thompson 
induced and persudade him to deed this 
section of land to Sarah Thompson with- 
~ out any consideration and assured him 

that at any time he desired Sarah Thomp- 
son would convey the land back to him; 
that he continued his visit until the end 
of February, 1922, and the.engagement 
to marry continued until about Feb- 
ruary, 1923; that John R. Thompson | 
caused a deed from Sarah Thompson to 
himself of this land to be made without 
any consideration and to be recorded in 
January, 1925, and that the mortgage of 
this land to the bank was made and 
caused to be recorded by John B. Thomp- 
son after the ‘lis pendens in this suit 
had been duly recorded. 

The defendants John R. Thompson and | 
Sarah Thompson filed a joint answer to 
this bill wherein they denied that John 
R. Thompson exercised any undue. in- 
fluence on or advised the complainant 
to execute his deed of the section in con- 
troversy to Sarah Thompson, denied that 
either of them stated that she would 
reconvey the section to him and alleged 
that such an oral promise, if made, was 
void and unenforcible under the statute 
of frauds of the State of Nebraska as 
an attempt to establish an express trust 


actions against him, procure a large 
judgment against him, levy upon his land 
and cause him to lose it, that he owed 
one D. B. McNeal about $2,500 on a 
promissory note which he and McPherrin 


on that note, that he had made promis- 
sory notes with McPherrin to others and 
that he was afraid that the holders of 
these notes would get judgments against 
him, levy upon and take all his property 
to pay these debts, and he made this 
deed to Sarah Thompson a gift to her to 
prevent his losing his property to his 
creditors. 


Bank Sets Up Defense 
As Innocent Party 


The answer of the Iowa Savings Bank | 


set up the same defenses as did the an- 
swer of the Thompsons and the further 
defense that the mortgage was made to 
it for a valuable consideration and that 
the bank was an innocent purchaser of 
the lien of its mortgage. The bank 
prayed for a dismissal of the complain- 
ant’s bill and that, if the deed from the 
complainant Drake should be set aside, 


the court should adjudge that the bank | 
had a first and valid lien on the section | 


under the mortgage to it. The district 
court below adjudged by its decree that 


_ the bank’s prayer that the mortgage to 


it “be decreed to be a valid lien upon 
said land, be and the same hereby is 
denied for want of equity,” and the bank 
has not appealed so that, unles the de- 
cree against the complainant is reversed, 
no farther consideration in this court of 
the right or interest of the bank is 
invoked. 

The record in this case brought to this 
court contains no findings of fact by the 
district court relative to the respective 
elaims of the complainant Drake and 


” 


| doubt of these facts: 
| plainant in January, 1922, deeded this 
| section of land to Sarah Thompson he | 


} “No 





; March, 





those of the defendants John R. Thomp- 


son and Sarah Thompson—nothing but 
its decree “That the bill of the com- 
plainant is dismissed for want of equity.” 
But this decree is sufficient to raise the 
legal presumption that the finding of the 
court below in favor‘of the defendants 
ought not to be disturbed unless the 
record clearly shows that it made some 
serious mistake of fact or was guided in 
its action by some erroneous view of the 
law. 


Complainant’s Debts 


The pleading and the evidence leave no 
When the com- 


also deeded to her Section 9, another sec- 


| tion in Nebraska which he owned, and 


both deeds were recorded at the same 
time. At that time he and Sarah Thomp- 
son were engaged to be married and he 
and Edward J. McPherrin had been en- 
gaged together in buying and _ selling 
cattle and land for five to eight years, 
had become indebted to those with whom 
they had dealt to a large amount, had 


signed promissory notes to some of them | 
and had made a written agreement of | 


settlement between themselves in Au- 
gust, 1921. 
deeds to Sarah Thompson were made, 


the complainant Drake was legally liable 


to the Bank of Logan County, Nebraska, | 
on one of these joint notes to pay $3,600 | 
and to one McNeal on. another such note | 


s | to pay about $2,500. Drake claimed that 
in January, | 


MePherrin had agreed to pay these notes 
and after much litigation the courts held 


.. | several years later that McPherrin was | 
in January, 1925, and a mortgage of this | ees 


primarily liable and Drake was liable on 
them as surety. 
that Drake was legally liable in 1922 to 


; pay these notes to the bank and McNeal 
| respectively. 


On January 5, 1922, the attorney for 


| McNeal wrote complainant Drake that 
| McNeal had sent to him a note signed by 


him and McPherrin, that McPherrin 
claimed he could not pay it and that it 


would be necessary to commence suit | 


upon it at once unless some arrangement 
was made to take care of it. On Jan- 
uary 19, 1922, the complainant Drake 
exeuted two deeds, one fgr Section 3 and 
the other for Section 9 to Sarah Thomp- 
son and sent them to the register of 
deeds for recording with instryctions to 
mail them after recording to 
Thompson, andthey were so mailed. Miss 
Thompson had not asked for these deeds 


or suggested that they or either of them | 
When the com- | 


should be made to her. 
plainant suggested to her that he deed 
the land to her, she suggested that he 


deed it to his mother, she told him that | 
the conveyance of the land to her would | 


not make her marriage him more 
probable. 
brother John advised conveyances to her 
and she finaly said, “Well, whatever you 
think will be all right with me.” After 
these deeds were made and recorded the 
complainant continued his visit in the 
home of John R. Thompson and his sister 
Sarah until the last day of February, 
1922, when he went to Nebraska where 
he and his mother have since lived and 
are still living on this Section 3. 
he left, John R. Thompson in the pres- 
ence of Sarah asked him if he wanted a 
deed back for those lands and he said, 
I don’t think that is necessary.” 
Thompson said, “Well, something might 
happen to you.” He replied, “Well, if 
anything happens to me I would rather 
Sarah would have it than anyone else,” 
and John R. Thompson replied, “That 
would be all right, just as long as I live, 
that will be all right.” 


to 


Conveyances Held as Made 
To Hinder Creditors 


In June, 1922, the complainant visited 
Sarah Thompson again while she was 


ill in a hospital and she said to him, that | 


those deeds bothered her, that they 


in real estate by parol. They hiked te | bothered her all the time when she was 


their answer that at the time the com- | 
plainant made the deed he was engaged | ee sci iee ; ‘ 

a Géatroversy with Edward McPherrin | hard time, and he promised her he would | 
and feared that McPherrin would bring | 


sick, that she was afraid that if anything 
should happen to her he would have a 


take them back and fix it so that they 
would not bother her any more. 
1923, the complainant again 
visited Miss Thompson for a few hours 
and asked her to make a deed of Section 


9 to his sister or mother and at his re- | 


had signed, that McNeal threatened suit | quest she made a deed of that section to 


| his sister, Mrs. Ambler, after he had left 


and mailed it to Mrs. Ambler. He never 
asked Miss Thompson to convey Section 
3 back to him. There is other testimony 


| upon this subject but none that raises | 
any doubt that the facts was that the | 


complainant made the deeds of these 
lands to Sarah Thompson with intent 


| thereby to hinder and delay his creditors 


and to deprive them of the use of these 
lands to pay his debts, or any doubt that 


| the complainant is barred from an avoid- 
| ance by a court of equity of his deed of 
to Miss Thompson by the fa- | 


Section 3 
miliar maxims of equity that “He who 
comes into equity, must come with clean 
hands,” and “He who has done inequity 


| shall not have equity,” and the estab- 


lished principle and rule of property that 


| a grantor who has conveyed his real 


estate to a grantee to delay or defraud 
his creditors, without consideration or 
without other consideration than love and 
affection, may not by suit in equity avoid 
th conveyance or recover the property 
from the grantee or his assigns. Peintner 
v. Barnes, 247 Fed. 443, 445, 446; Dent 
v. Ferguson, 122 U. S. 50, 64, 66, 68; 
Pigg v. 
180; Byrd v. Hall, 196 Fed. 762, 764; 
Sturges v. Portis Mining Co., 206 Fed. 
534, 537; Palmer v. Palmer, 100 Fed. 741. 


Court Cites Contentions 
Made by Complainant 

From this conclusion counsel for com- 
plainant Drake seek to escape in several 
ways. They contend that the considera- 
tion for the deed of Section 3 was the 
engagement of Sarah Thompson to 


In January, 1922, when the | 


But there is¢no doubt | 


Sarah | 


He told her that~he and her | 


When | 


| 
In | 


asper Co., 196 Fed. 177, 179, | 


Woman Testifies 


She Opposed Gift 


Court Cites Testimony to Show 
She Had Offered to Re- 


convey Property. 


marry the complainant. But the evidence 
is conclusive that she was engaged to 
marry him before and after the deed was 
made, and that before it was made she 
suggested that he make the deed to his 
mother and expressly told him that the 
deed to her would not make her marriage 
to him more probable. Moreover, if the 
deed had been made in consideration of 
his love and affection for her and of her 
promise of marriage, those considera- 
tions did not relieve the complainant of 
the “fatal bat to his recovery in equity 
raised by his inspiring and controlling 
purpose by his deeds to put his real és- 
tate beyond the reach of his creditors. 
While it is probable that he would not 
have conveyed the land to Miss Thompson 
if she had not been engaged to marry 
| him, the evidence leaves no doubt that 
| he would have conveyed it to someone 
| whom he thought would hold it for him 





| beyond the reach of his creditors. Peint- 
| ner v. Barnes, 247 Fed. 443, 445, 446; 
Sturges v. Portis Mining Co., 206 Fed. 
| 534, 537; cases in which debtors con- 
veyed their property to their wives for 
love and affection to delay and defraud 
their creditors. 

Another contention of counsel for the 
complainant is that he is entitled to the 
avoidance by a court of equity upon his 
bill of this deed to Sarah Thompson and 
her reed to John R. Thompson, because 
| when his deed to her was made John R. 

Thompson occupied a fiduciary relation 

to him and by undue and improper in- 
| fluence induced and persuaded him to 
convey his land to Miss Thompson, and 
that he assured him that at any time 
| he desired she would convey the land 
back to him. But there are’ several rea- 
sons why this position is untenable. 


| Promise to Reconvey 
| Land Declared V oid 


First. The oral promises of the de- 
fendants or either of them that the land 
would be conveyed back to the complain- 
ant on his request did not raise a con- 
structive trust, but were mere attempts 
to create an express trust, and by the 
established rule of property in Nebraska 
where the land was situated they were 
void under the statute of frauds because 
| they were not in writing. Kiser v. Sulli- 
van, 106 Neb. 454; Randall v. Howard, 
67 U. S. 585. * 

Second. The evidence is conclusive 
that Sarah Thompson did not by word, 
deed, wish or influence induce the com- 
plainant to make either of the deeds to 
her, that she objected to taking them, 
took them only because the complainant 
told her that her brother John and he 
thought it was the bést way to do, that 
in June, 1922, she complained that they 
| bothered her all the time while she was 

sick, that she was afraid if anything 

happened to her he wouJd have a hard 
time and he then promised to take them 
| back and that in March, 1923, at his re- 
| quest, she deeded Section 9 to his sister 


and he had never asked her to dede Sec- | 
Under this state of | 


tion 3 to anyone. 
the facts the complainant’s deed to her 
was not voidable in equity at the suit of 
| the complainant and it conveyed to and 
| vested in her all his right, title and in- 


terest in Section 3, and her conveyance | 


| to John R. Thompson in January,~1925, 
vested that right, title and interest in 
him. 

Third. The evidence fails to convince 
| that John R. Thompson through any 
fiduciary relation to the complainant or 
by any undue influence over him per- 
suaded him to make the deed of Section 
|3 to Miss Thompson. The complainant 
testified that he was about 35 years old 
and John R. Thompson was 10 or 12 
years older in December, 1921, when he 
| went to Thompson’s home and visited 
| three months. That he had been engaged 
in cattle raising and buying and selling 
lands with Edward J. McPherrin for 
eight or ten years, they had agreed on a 
division of their joint property, they were 
heavily in debt, but he had $4,000 in the 
bank and owned the two sections of land 
in Nebraska; he testified that he found 
John R. Thompson had secured about 
his own efforts, 





| 10 farms by 


was interested in a bank, that he re- 
garded him as a friend and advisor, 
that after he received the letter from 
McNeal’s lawyer that he was about to 
sue him on the McNeal note, he showed 
it to Thompson and asked him what he 
should do and Thompson said that the 
best thing he could do was to get every- 
thing out of his name so that McNeal 
could not bother him, -that Thompson 
| asked him if he had any money in the 
bank and Drake told him he had about 
$4,000, and Thompson said, “Bring it up 
here to my bank and I will see that no- 
body gets it,” and Drake replied that he 
could stick it into his pocket and take 
| care of it himself, that Thompson told 
him that it looked to him like McPherrin 
had the best of him when he tried to 
make Drake pay all those notes, that 
he consulted-Thompson alone about the 
situation and he said he had better deed 
it over and get it covered up, that he 
asked Thompson to whom he should 
deed it and he said he did not know, that 
| he then asked him about deeding it to 
| Sarah Thompson and he said that would 
be fine, that he, Drake, then wrote to 
North Platte to have deeds made out, 
deeds were prepared accordingly, that 
Thompson took him to a notary public 
or justice of the peace at Estherville, 
| some 14 miles distant, where he signed 








Liquor Law 


Violations 


Requisitions 


‘ALL STATEMENTS HEREIN ARE GIVEN ON OFFICIAL AUTHORITY ONLY 
AND WIfHOUT CoMMENT BY THE UNITED STATES Day. 


Claims for 


Commissions 


Court Holds Witness | Deduction From Payment for Seized Vessels 


Must Testify as to 


Previous Conviction 
| Decision Denies Judge Erred 
| in Requiring Defendant 

to Tell of Former ~ 
Violation. 


UniTep STATES oF AMERICA V. MIKE 
PoTOSHNIK; District CouRT, WESTERN 
DISTRICT OF WASHINGTON; No. 10003. 
A defendant, as a witness in his own 

behalf upon trial for violating the Vol- 

stead Act, may be required, on cross- 
examination, to answer whether he has 
been previously convicted of a violation 
of a liquor law, it was held in this case. 

Thomas P. Revell, United States At- 
torney, and C. T. McKinney, Assistant 
United States Attorney, appeared for 
plaintiff; Adam Beeler, for defendant. 

Judge Cushman rendered the opinion 
of the court, the full text of which 
follows: 

Defendant was convicted of the sale 
and possession of intoxicating liquor in 
violation of the National Prohibition law 
and now moves for a new trial, on the 
ground that the court erred in requir- 
ing him, while a witness in his own be- 
half, to answer upon cross-examination 
whether he had been theretofore con- 
victed of a violation of a liquor law. 


Defendant cites: U. S. v. Reed et al, 
12 How. 361; Logan v. United States, 
144 U. S. 263; Atwood v. United States, 
1 Fed. (2) 637; Ding v. U. S., 247 Fed 
13; Whithaup v. United States, 127 Fed. 
530; Sec. 390, Wash. Code, 1881; Sec. 1, 
Chap. 19, Laws of Washington, 1891; 
State v. Payne, 6 Wash. 563. 

Paintiff cites: Merrill v. United States, 
6 Fed. (2nd) 120. 

The argument is that under the rule 
in effect in the Territorial courts at the 
time of the admission of the State of 
Washington, the credibility of a witness 
was not effected by a conviction unless it 
was for an infamous crime. Sec. 390, 
Washington Code, 1881; Louie Ding v. 
United States, 247 Fed. 12; State v. 


| Payne, 6 Wash. 563. 


The rule in this circuit is that such 
conviction may be shown. Merrill v. 
United States, 6 Fed. (2) 120. 

Motion for a new trial is denied. 

October 15, 1926. 


and acknowledged the deeds to Sarah 
Thompsn and mailed them to the regis- 
ter of deeds for recording. 

On the other hand Mr. and Edward J. 
McPherrin testified that in 1921, shortly 


before the complainant went to Thomp- ! 


son’s home to make the long visit, Mc- 
Pherrin and he were heavily in debt and 
did not know how to pay out and Drake 
said, “The thing for us to do is for you 


to put the land in your wife’s name and | 
mortgage the personal property for all | 


that it can be.” John R. Thompson tes- 
tified that his acquaintance with the com- 
plainant was an ordinary social acquaint- 
ance, that Drake had never consulted 
him about his busimess transactions prior 
to his visit in 1921-1922, that during that 
visit the complainant talked with him 
about his affair with McPherrin, told him 
about them and what he was going to 
do, that he had a talk with him about 
it when Miss Thompson was present and 
Drake said he had signed notes with Mc- 
Pherrin and he did not think he ought to 
pay them and he wanted to deed the land 
to Sarah and he, Thompson, told him, 
“You had better pay your honest debts 
and keep your own land,” that he never 
advised him at any time to follow a dif- 
ferent procedure, that when he went to 
Estherville he went in complainant’s car 
and complainant drove and that the deed 
was made by complainant to Sarah 
against his advice. Sarah Thompson 
testified that she did not want com- 
plainant to deed the land to her and 
wanted him to deed it to his mother or 
someone else and that her brother John 
told him not to change the title before 
he made out the deed to her and to keep 
the land and pay his debts, but com- 
plainant said he wasn’t going to pay any 
more of McPherrin’s debts. ~She further 
testified that in February, 1922, when the 
complainant was closing his visit, John 
R. Thompson asked him if he didn’t want 





that he | 
| was a wealthy man who traded in lands, | 


the deed back on this land and he an- 
swered he didn’t think that was neces- 
sary, that Thompson said, “what if 
something should happen to you,” and 
complainant replied that if anything 
happened he would just as soon see 
Sarah have it as anybody. 


Charge of Undue Influence 
Found to Lack Force 


The substantial evidence om this issue 
of fiduciary relation and undue influence 
of Thompson to cause him to make the 
deed to Sarah Thompson has now been 
recited and the greater preponderance of 
evidence arid the more persuasive evi- 
dence are against that charge as are.the 
findings of the chancellor below and the 
legal presumption in the absence of 
evidence. 


Counsel cite rare exceptions to the es- 
tablished rule that a grantor who has 
conveyed his land to another without 
consideration with intent to hinder, de- 
lay or defraud his creditors may not by 
suit in equity avoid his conveyance or 
recover his land from his grantee or the 
assigns of that grantee, such as, Cochran 
Timber Co. y. Fisher, 157 N. W. 282; 
Collins %. Schump, 120 Pac. 331; Cham- 
berlain v. Chamberlain, 7 Calif. 634, 639; 
Barnes v. Brown, 32 Mich. 146, 153; Hoff 

'v. Hoff, 106 Kans. 542, 549; Kleeman v. 
Peltzer, 17 Neb. 381. In Cochran Timber 
Co. v. Fisher the defendant Nelson repre- 

| sented himself to be the authorized agent 
of a railroad company and by false repre- 
sentations that a railroad was to be con- 
structed near a tract of land owned by a 


“a 





Held Trust to Mee 


Judgment Is Given 
In Favor of Agency 


Appellate Court Rules Shipping 
Board Fully Assumed Obli- 


gation for Account. 


LUCANIA SOCIETE ITALIANA DI NAVIGA- 
ZIONE V. UNITED STATES SHIPPING 
Boarp EMERGENCY FLEET CORPORA- 
TION; District Court, SOUTHERN DIs- 
TRIcT, NEw YorK; No. L. 30182. 

In 1917, the. defendant requisitioned 
certain ships being built by the Stand- 
ard Shipbuilding Corporation. The plain- 
tiff had a contract with the builder for 
commissions in negotiating the sale of 
the ships. 

The defendant, in computing the cost, 
included the amount of the commissions, 
but withheld from the shipbuilding cor- 
poration, for the purpose of paying the 
plaintiff’s claim, a sum sufficient therefor. 

The Court held that, under the cir- 
cumstances, a trust will be implied in 
favor of, and enforceable by, the plain- 
tiff, and that an estoppel could also be 
worked out to make the defendant liable. 

Henry Woog appeared for the plain- 
tiff, and Emory R. Buckner, Edgar G. 
Wandless and Stephen Barker for the 
defendant. 

The full text of the opinion, by Judge 
William Bondy, follows: 

Bondy, District Judge: 


This suit was brought to recover from | 
Fleet | 
Corporation the amount of the commis- | 
sions which the Standard Shipbuilding | 


the Shipping Board Emergency 


Corporation had agreed to pay plaintiff 
for its services in procuring a purchaser 
of certain vessels which, while in vari- 
ous stages of construction by the Stand- 
ard Shipbuilding Corporation, were requi- 
sitioned by the United States Govern- 
ment. 


Shipping Board: Proposed 
To Withhold Commissions 

On October 16, 1917, the defendant 
wrote to the shipbuilding corporation 
that it should be paid for said vessels 
$13,652,550, the price at which the ship- 
building corporation had agreed to sell 
them, less $6,611,224.04 previously paid 
the shipbuilding corporation on account, 
leaving a balance to be paid of $6,941,- 
$25.96; and that this total su included 
$170,988.80 for commissiong to ship 
brokers, which sum was ‘to be withheld 
by the defendant from the total above 
stated so that the total net amount to 
be paid to the shipbuilding corporation 
would be $6,770,338. 

The defendant requested the shipbuild- 


payments and agreed to hold the ship- 


building corporation harmless from any | 
loss occasioned to it upon the under- | 


standing that it would deliver to the 


by any of the persons claiming such 
commissions, and that it would take no 
action which would in any way change 
the existing’ condition of the brokerage 
arrangements, and that fuller arrange- 
ments were to be worked ayt between 
counsel for the shipbuilding corporation 
and the defendant to the end that the 
claims for brokerage might be properly 
resisted. 


letter were approved October 19, 1917, 
by a resolution of the defendant’s Board 
of Directors, which also provided that 
any matters growing out of this arrange- 
ment be xeferred to General Counsel for 
action. 

On November 12, 1917, John Alvino, 
plaintiff’s agent, wrote to the defendant 


farmer who had rented it to a tenant, 
induced him to enter into a fraudulent 
scheme to increase the rent of his tenant 
by conveying his land to the railroad 
company at a high fictitious price in re- 
turn for a subsequent deed from the 


| railroad company to the farmer at a like 





price, which Nelson falsely represented 
wads authorized by the railroad company 
when it was unauthorized and worthless. 
The farmer was permitted to recover 
this land in a suit in equity on the 
ground that although both Nelson and he 
intended to deceive .and defraud the 
tenant, the farmer was the more ex- 
cusable of the two. On the same ground 
a recovery was permitted in Barnes v. 
Brown, 32 Mich. 146, 153. But the com- 
plainant in this case cannot maintain 
his suit under this exception to the rule 
because he conceived, suggested and ex- 
ecuted the scheme to convey his property 
to Miss Thompson to delay and defraud 
his creditors and Miss Thompson and 
not he was the more excusable of the 
two. 

In Collins v. Schump, the plaintiff owed 
nothing, but a bank had sued her hus- 
band. A neighbor induced her by fear 
of loss of her land on®account of that 
suit and by a promise which she did not 
intend to perform, to convey her land 
back to her, to deed her land to this 
neighbor and the plaintiff was permitted 
to recover the land in a suit in equity. 
Like recoveries were permitted where 
the plaintiffs had been scared into con- 
veying their property without considera- 
tion by fears of imaginary debts, suits 
or loss of property instilled into their 
minds by designing grantees in Cham- 
berlain v. Chamberlain, 7 Calif. 634, 639; 
Hoff v. Hoff, 106 Kans. 542, 549; Klee- 
man v. Peltzer, 17 Neb. 381, 385, and in 
other cases. But in none of these cases 
was the originator and executor of the 
scheme to delay or defraud his creditors 
permitted to recover in equity and the 
case at bar does not fall among the ex- 
ceptions but under the general rule, and 
the decree must be affirmed. 

It is so ordered. 


September 21, 1926. 
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| resolution that the sums withheld from 





: -_ | the defendant. 
The arrangements set forth—in this | 


that plaintiff requested the shipbuilding 
corporation to pay plaintiff the balance 
of its commissions and that the ship- 
building corporation suggested that plain- 
tiff take this matter up with the defend- 
ant. He asked whether the plaintiff 
correctly understood that the defendant 


' is taking up the matter of the payment 


of commissions. 

On November 15, 1917, the defendant 
replied: 

“Whatever claim you have for unpaid 
commissions is against the United States 
represented by this corporation and not 
against the Standard Shipbuilding Cor- 
poration. : 

“There is no reason why you should 
not make up a statement of the facts of 
the matter, enclosing copies of whatever 
gontracts you consider pertinent and sub- 
mit the same in verified form. 

“Nothing in this letter is to be con- 
strued in any way as an admission that 
you have a claim against the United 
States or this cogporation.” 


Agent for Claimants 
Submits Verified Account 


November 21, 1917, John Alvino sent 
defendant a verified statement of the 
commissions due to the plaintiff. He also 
wrote that the agreement for commis- 
sions was oral, and that the best evi- 
dence thereof is the fact that payments | 
had been made on account thereof from 
time to time. 

In May, 1918, defendant’s counsel in- 
formed John Alvino that when the de- 
fendant took over the boats it wanted 
to take them over free of all claims; 
that it therefore was withholding the 
moneys f6r the plaintiff’s commissions; 
that there would probably have to be a 
test case; that the defendant had the 
money and would hold the money out for 
the commissions so there would be no 
danger with respect to the actual pay- 
ment thereof and in that way the defend- 
ant would be protected against any 
claims on the boat. : 

On May 16, 1918, defendant passed a 





payments due the shipbuilders to cover 
the liability of shipbuilders to brokers 
for commissions, be paid to the ship- 
builders upon the latter supplying a joint 
release from the _— shipbuilders and 
brokers. 

On June 12, 1918, counsel for defend- 
ant wrote to plaintiff’s agent that the 
trustees ‘of the Emergency Fleet Cor- 
poration had voted to pay sums with- 
held by it from previous payments to 
shipbuilders to cover the liability of the 


| instructions 
| tion 


| advances 
| tion and for a mortgage to be executed 





shipbuilders to the brokers for commis- 
sions, provided that releases were ob- 
tained from both the shipbuilder and 
broker; that such payments would be 


; tion not to make any further | made only when the validity of the brok- | 
ing corpor ) i 


er’s claim was established to the satis- 
faction of the Emergency Fleet Corpora- 
tion, and that it would be necessary for | 
the plaintiff to file with the Fleet Cor- 


i a on it! poration an affidavit showing that it is 
defendant all processes served up Vise cuner of tes ditin. tee oie 


sions, and an affidavit of the shipbuild-* 
ing corporation setting forth its con- 
tracts for those commissions, and the 
amounts paid under said contracts and 
satisfactory evidence of his authority to 
receive payments on behalf of the 
plaintiff. 


On August 20, 1918, the plaintiff sent |. , 
| tiff that it was 


such affidavits and power of attorney to 
On September 9, 1918, 
the defendant sent to the plaintiff’s 
agent a form of release covering $13,- 
085.25 for execution by the shipbuilding 
corporation and the plaintiff, stating that 
upon the return thereof payment would 
be made to the shipbuilding corporation 
to be turned over by it to plaintiff’s 
agent. 


Claimants Are Advised 
Of Shipping Board Purpose 

On August 6, 1918, defendant’s assist- 
ant counsel advised defendant’s manager 
that according to defendant’s letter of | 
October 6, 1917, the defendant was to 
pay the Standard $6,770,338 and that 
the defendant was to-take care of the 
brokerage and that the brokerage 
charges at the time of the letter of Oc- 
tober 16, 1917, amounted to $170,988.80 
to be paid by the Fleet Corporation and 
to be charged against the loan fund. 
The letter suggested that before the con- 
templated settlement between the ship- 
building ‘corporation and defendant be 
made the exact amount of the brokerage 
claims should be ascertained'so that an 
amount sufficient to pay the same could 
be reserved by the defendant for that 
purpose. 

On November 1918, defendant’s 
counsel wrote to John Alvino that an’ 
adjustment as to compensation to be 
made to the shipbuilding corporation for 
the completion of requisitioned ships was 
in process of negotiation; that the ship- 
building corporation probably had de- 
layed executing the release pending a 
settlement of the whole matter,. when 
the matter of plaintiff’s commissions 
would also be taken care of. 

On April 14, 1919, the shipbuilding 
corporation wrote to the Fleet Co®pora- 
tion that if the Fleet Corporation 
charges these commissions amounting to 
$170,988.80 to the company, the company 
must include them as part of the cost. 

On Jtne 23, 1919, the shipbuilding cor- 
poration sent to the defendant a check 
in favor of plaintiff for $101,885 with 
the request that it be paid, stating that 
the shipbuilder’s understanding is that 
these commissions were approved for 
payment as part of the cost of the 
requisitioned vessels. 

On November 2, 1919, the shipbuild- 
in corporation wrote the defendant with 
reference to the proposed settlement 
for the requistioned ships that the 
claims for commissions must be con- 
sidered part of the cost of the requisi- 
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{ tioned ships, unless the Fleet Corpdra- 





| ficient to pay 


t Liability for Commission 


Claim Not Founded 
On Exigency of War 


Transaction Considered as Equi- 
table Assignment of Debt 
With Promise to Pay. 


tion prefers to deal with the brokers di- 
rect and:to release the company from 
all obligation in this connection. 

Negotiations between the shipbuilding 
corporation and the defendant resulted 
in explanatory notes covering pro- 
posed settlement basis upon which a 
contract dated February 5, 1920 was 
based. The notes state the cost of the 
requisitioned ships, as shown by the 
books of the shipbuilding corporation, 
to be $18,083,285.14, besides $317,158.03 
commissions paid and $175,293.90 com- 
missions remaining unpaid, 


a 


Shipping Board Assumes 
Obligation for Commissions 

The explanatory notes further state: 

“The commissions unpaid at the time 
of the requisition order and still re- 
maining unpaid have been eliminated en- 
tirely from this statement with the un- 
derstanding that the Fleet Corporation 
will assume this liablity and deal with 


| the claimants direct, and will, all other 
| things being settled, give the company 


a release in this connection.” 

The contract dated February 5, 1920, 
between the defendant and shipbuilding 
corporation stated that the Fleet Cor- 
poration agreed to save the contractor 
harmless from the claims of brokers and 
from any loss occagsioned to the con- 
tractor by reason of its compliance with 
of the Fleet Corpora- 
in connection with said claims. 
also provided for additional 
to the shipbuilding corpora- 


It 


by the shipbuilding corporation to se- 
cure the payment of all past and future 
advances by defendant. 

After other brokers had obtained 
judgments against the defendant, plain- 
tiff brought an action against the ship- 
building corporation in the Supreme 


| Court of the State of New York, and ob- 
| tained a judgment for the full amount 


of its claims, which remained unsatisfied 
on acount of the insolvency of the ship- 
building corporation. 

The defendant had notice of that ac- 
tion. It was made a party thereto. It 
dismised the complaint as against it on 


; the ground that the State court did not 


have jurisdiction over it. 

There is no doubt in my mind that the 
defendant actually withheld from the 
shipbuilding corporation, for the purpose 
of paying plaintiff’s claim, a sum _ suf- 
the same. Under such 
circumstances a trust will be implied in 
— of and enforceable by the plain- 
tiff. 

In re Interborough Consolidated Corp. 
288 Fed. 334, 347, 349; Pennsylvania 
Steel Co. v. New York City Ry. Co., 206 
Fed. 663, 664; McKee y. Lamon, 159 U.S. 
817; Hamer v. Sidway, 124 N. Y. 533, 


| 550. 


The defendant represented to the plain- 
withholding from the 
shipbuilding corporation for the purpose 
of paying plaintiff’s claim an amount 
sufficient to pay the same, and that it 
would pay plaintiff’s clam ‘upon its va- 
lidity having been established. The plain- 
tiff relied on the representation and by 
reason” thereof delayed proceedings 
against the shipbuilding corporation, 
which now is insolvent. 

The defendant, therefore, is estopped 
from denying that it is actually with- 
holding for the purpose of paying plain- 
tif’s claim_a sum sufficient to pay the 
same. Dickerson v. Colgrove, 100 U. S. 
578; Marine Iron Works v. Wiess, 148 
Fed. 145. 


Liability Fully Assumed 
To Pay Commission 


The defendant also assumed payment 
of the liability of the shipbuilding cor- 
poration far commissions to the plaintiff 
as part of the cost of the vessels. It 
thereby became obligated to pay the 
same to the plaintiff. Keller v. Ashford, 
133 U. S. 610; Mobile Shipbuilding Co. vy, 
Federal Bridge ¢€& Structural Co., 280 
Fed. 292; Smith v. Robins, 236 Fed. 114, 
120; Silver King Coalition Mines Co. vy. 
Silver King Consolid. Mining Co., 204 
Fed. 166, 1469. « 

The transactions between the parties 
constituted in legal effect an equitable 
assignment by the shipbuilding corpora- 
tion to the plaintiff of its interest in 
funds withheld by the defendant. Cur- 
tis v. Walpole, 218 Fed. 145; P. De Ronde 
v. U. S. Sugar Equalization Board, 299 
Fed. 659. 

The vessels ‘which were requisitioned 
were not the property of the plaintiff. 
The plaintiff mever had any legal interest 
in them. 

The seizure of the vessels is not the 
basis of plaintiff’s claim. Its claim is 
grounded on acts of the defendant inde- 
pendent of and subsequent to the requisi- 
tioning. e 

Under such circumstances the jurisdic- 
tion of this court can not be questioned. 
Shooters Islamd Shipyard Co. v. Stand- 
ard Shipbuilding Corp, 298 Fed. 708, 
716; Sloan Shipyards Corp. v. U. S. S. B. 
E. F. Corp., 258 U. S. 549; In re Eastern 
Shore Shipbuilding Corp., 274 Fed. 893; 
Providence Engineering Corp. v. Powney 
Shipbuilding Corp. 294 Fed. 641, writ 
denied 264 U. S. 586; U. S. v. Matthews, 
282 Fed. 266; U.S.v.U.S.S. B. E. fF, 
Corp., 2 Fed. (24) 390, U. S. v. Warren 
Transportation Corp. 7 Fed. (2d) 161. 

The plaintiff, therefore, is entitled t 
a decree. 

October 15, 1926, 





‘ALL STATEMENTS Herein ARE GIven ON OFfricran AutHoriIty ONLY 
AND WiTHOUT COMMENT BY THE UNITED STares DAIty. 


Damage 
Suits 


i 


From State to Federal Court Is Upheld 


Objection Centered 
On Added Defendant 


Judge Declares, However, That 
Latter Is Without Real Con- 
nection in Case. 


Mrs. KATE FEASTER, AS ADMINISTRATRIX 
OF THE Estate OF E. M. Fraster, DE- 
CEASED, V. SOUTHERN RAILWAY CO. AND 
HENRy Britt; CircurT Court or AP- 
PEALS, FourtH CIRCUIT; No. 2453. 
An action brought in State Court of 

South Carolina to recover damages for 
death of the plaintiff’s intestate was 
properly removed to the Federal Court 
on the petition of one defendant, the 
appellate court held in this review, on 
the ground that the plaintiff was a citi- 
zen of South Carolina and the peti- 
tioner a corporation of Virginia and 
that the plaintiff's controversy with it 
was separable from any with the other 
defendant, a citizen of South Carolina, 
joined as party defendant, where no 
cause of action existed against him, 
solely for purpose of preventing re- 
moval of cause. 

J. F. Williams (Williams, Croft & Bus- 
bee on brief), appeared for plaintiff; P-. 
F. Henderson (F. G. Tompkins and Hen- 
dersons & Salley on brief), for defend- 
ants. 

Before Waddill, Rose and Parker, Cir- 
cuit Judges. 

The full text of the opinion of the 
court, delivered by Judge Rose, follows: 


Opinion Delivered 
By Judge Rose 


In this case the plaintiff in error, 
plaintiff below, and so styled here, seeks 
to recover from the Southern Railway 
Company, hereinafter referred to as the 
Railway, and from one Henry Britt for 
the death of acertain E. M. Feaster. 

The suit was originally brought in the 
Court of Common Pleas for Aiken 
County, South Carolina. It was removed 
to the District Court of the United States 
on the petition of the Railway, on the 
ground that the plaintiff was a’ citizen 
of South Carolina and it a corporation 
of Virginia and that plaintiff's contro- 
versy with it was separable from any 
she had with Britt, a citizen of South 
Carolina, that in fact her complaint as 
against him disclosed no cause of action 
whatever, and that in any event his 
joinder asa defendant was fraudulently 
made for no other purpose than that of 
defeating the Railway’s right of re- 
moval. 

In support of the last mentioned 
ground, the Railway filed with its peti- 
tion two affidavits. The petition was sub- 
mitted to the learned judge of the State 
Court, who heard argument upon it. 
After full consideration in an able and 
learned opinion, he held that the removal 
should be made and so ordered. After 
the transcript of record reached the 
United States Court, the plaintiff moved 
to remand the cause to the State tri- 
bunal, and filed one affidavit in support 
of her motion. The Railway countered 
with two answering affidavits and after 
a hearing the learned District Judge 
handed down an opinion stating his rea- 
sons for refusing a remand. 

The defendants then demurred to the 
complaint. After argument the de- 
murrer was sustained, in an opinion 
which pointed out the respects in which 
the Court thought the allegations of the 
plaintiff’s pleading failed to make out a 
case. The plaintiff was given leave to 
amend if she could. She did not avail 
herself of the privilege and judgment 
went against hr. She assigns 12 errors 
but they raise but two questions. Was 
the case removable and did the com- 
plaint disclose a cause of action against 
either defendant. 


Controversy Arose 


From Shopmen’s Strike 

The circumstances out of which the 
present controversy arose had their 
origin in the nation-wide strike of 
railway shopmen in the summer of 1922. 
Not a few tragedies, in addition to the 
one with which we are immediately con- 
cerned, grew out of it or were in time 
and place associated with it, among them 
the murder referred to in the recent case 
of St. Louis, San Francisco Railway 
Company vs. Mills, decided by the Su- 
preme Court on the 24th of last May. 

The complaint alleged that the Rail- 
way operated in interstate commerce a 
railroad between Charleston, South Caro- 
lina and Augusta, Ga., and maintained 
at Aiken and Hamburg in the former 
State, shops and yards for the repair 
and handling of rolling stock used in 
such commerce. It said of Britt’s rela- 
tions to the Railway that he was “in 
charge of the shops and yards” * * * 
“under some arrangement with his co- 
defendant whereby it became his duty 
to maintain the forces and orderly man- 
agement thereof in the shops and 
yards” * * * “and most particularly 
with respect to the employment, super- 
vision and maintenance of the watchmen 
and guards maintained upon” and about 
the yards and shops “for the protection 
of the property and property rights” of 
the Railway. 

In substance the complaint alleged 
that im consequence of the breaking out 
of the shopmen’s strike, the defendants 
' employed Feaster as a night watchman, 
and that sometime between 3 a. m. and 
daylight of August 30, 1922, he while in 
the discharge of his duties, was shot, 
beaten, bruished and killed. It said that 
his death was due to the negligence of 
the defendants (1) in failing to give him 
a safe place to work, in that the yards 
and shops were surrounded by hills and 
swamps, were in large part isolated from 
the travelling public and were wholly 
without municipal protection; (2) in not 
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Jurisdiction 
Removal of Damage Suit Brought Against Railroad 


providing him with proper appliances 
for his work in that they did not fur- 
nish him with sufficient weapons or 
enough fellow guards to enable him to | 
perform his duties without extreme dan- | 
ger of losing his life; (3) that they 
allowed some of the railway employes 
known by them to be hostile to him and | 
his fellow guards to come into and work 
in the shops and yards, so that such | 
employes had an opportunity to act not | 
only as spies but as actual instruments | 
of murder and that such employes con- | 
tributed: to his death. 


Other Charges Made 
Against Railroad 

There then follows a very 
worded allegation which if it is to be 
then taken literally amounts almost if 
given its broadest interpretation and 
not quite to a charge that the defend- 
ants made themselves accessories after 
the fact to the murder. It is said that 
after Feaster’s death the defendants 
entered into an agreement with the em- 
ployes who had contributed to his kill- 
ing to retain them in the employ of the 
Railway and that at the time such agree- 
ment was made they had full knowledge 
of the part such employes had played 
in his death, so that they thereby rati- 
fied, encouraged and confirmed the acts 
of the employes in question. 

The complaint further asserted that 
the defendants knew of all the dangers 
of the employment into which they had 
permitted Feaster to enter, of the nu- 


merical inadequacy of the guarding 
force, of the imsufficiency of its weap- 
ons, and of the intense hostility of both 
the strikers and of many other Railway 
employes who were not, to him and his 
fellow guards, that Feaster was ignorant | 
of all these things and that the de- 
fandants gave him no warning of any 
of them, The complaint concludes by 
alleging that by reason of such acts 
and omissions of the defendants Feaster 
was murdered and seeks damages there- 


generally | 





for. 

The two affidavits which as has been 
stated the Railway filed in support of 
its petition for removal were made by 
Britt and by the Sheriff of the County 
in which the yards and shops were and 
in which Feaster met his death. From 
them it appeared that Britt was a Ser- 
geant in the Railway’s police force and 
as such had charge of the policing of 
the Hamburg yards, that in July, 1922, | 
his superior told him to employ three 
extra guards an no more and that in 
pursuance of this direction he engaged 
Feaster and two others. 

Ten days later he was given instruc- 
tions to engage an additional three and | 
he did so. He had no authority to em- 
ploy more. Before Feaster entered upon 
the duties of his employment Britt took 
him and the others employed at the same 
time to the Sheriff of the County at his 
office in Aiken and asked to have him 
and them commniissioned as deputy sher- 
iffs, which was done. 

| 


Victim Was Warned 


Of Danger of Post 

At that time Feaster was told by or 
in the presence of the Sheriff, that he 
was employed because of the strike and 
would be paid by the Railway four dol- | 
lars a day while it lasted; that he was 
to guard the Railway property from vio- ! 
lence and depredation; that he was go- | 
ing into a dangerous business; there ! 
had been all sorts of crimes in connec- 
tion with strikes; that there might be a , 
great deal of trouble and violence at! 
Hamburg, that he might be attacked by 
strikers and other law breakers, that it 
might be necessary for him to resort to 
violence and it was desired that he should 
be given a legal position so that he should 
have “authority to combat violence with | 
violence in a legal way.” 

He was directed to have his commis- 
sion as a deputy sheriff always with him 
so as to show his official position, so 
that if he had to resort to violence he 
would have authority to do so. He was | 
cautioned to be ‘‘mighty careful’’ and was 
told that if he was not “those fellows | 
(meaning the strikers or the lawless ele- 
ment) will get. you sure as Hell.” He 
was directed not to go off the Railway 
property unless Britt told him to do so. 

Before Feaster went on duty as a 
guard he was given a 38 special four-inch 
barrel Smith & Weston pistol, costing 
$37.00. It is described as a first class 
weapon, in good working order. | 

From these affidavits it appeared that 
Britt had nothing to do with the reem- 
ployment of the strikers or the retention 
in their jobs of the sympathizing em- 
ployes who did not strike. When the 
strike ended the Railway reinstated its 
old employes in their former positions. 
None of them so far as it knew had had 
anything to do with Feaster’s murder. | 
It was not known who had. Five men 
were indicted for it. They were tried 
but all of them were acquitted. 

The one affidavit filed by the plaintiff 
in the Federal Court and the two which 
the defendants submitted in reply to it 
added nothing of legal moment to the 
record as it stood when the Judge of the 
State Court ordered the removal to be | 


' made. 


Employes’ Liability Act 
Is Cited by Plaintiff 

The plaintiff says that independent of | 
all other grounds, the case should not 
have been removed because the com- 
plaint shows that it arose under the Fed- | 
eral Railroad Employers’ Liability Act. ! 
We shall not follow counsel in their 
analysis of the innumerable cases in 
which the Courts have been called upon 
to say whether some one in railway em- 
ploy was engaged in interstate -com- 
merce at the time he was hurt. It suf- | 
fices here that Faster although he vas | 
employed and paid by the Railroad.Com- 


on Appeal 


Action Had Its Origin 
In Shopmen’s Strike 


\ 
Damages Sought for Death of 
Watchman for Southern 
Rwy. Killed on Duty. 


pany was actually engaged in local po- 
lice duty. He was a deputy sheriff of 
the South Carolina county in which the 
yards and shops were. 

It is true that in the Railway’s shops 
rolling stock used in interstate commerce 
was repaired and trains moving in that 


' commerce passed through or halted in 


its yards, precisely as a steady stream 
of interstate trains come into and go out 
of the Pennsylvania Station in New York 
City; yet we should not be prepared to 
hold that the municipal policemen on 
duty there were employed in interstate 
commerce. 

Both Judge Rice in the State Court 
and Judge Cochran in that of the United 
States were at one in their conclusion 
that the plaintiff could have no reason- 
able ground to believe that she had any 
cause of action against Britt because of 
anything she alleged in her complaint. 
There was no clear statement in it that 
he had any power to determine how 
many guards should be employed or how 
they were to be armed, or that he as dis- 
tinguished from the Railway was charged 
with the duty of warning Feaster as to 
the risks he might run. 

Moreover, so little is told of the cir- 
cumstances of Feaster’s murder, if in- 
deed they are known, that it is impos- 
sible to say that any negligence of either 
Britt or the Railway in this respect, as- 
suming contrary to the fact that any 
sufficient allegation of negligence on his 
part was made, in any wise contributed 
to Feaster’s death. For all that appears 
he might have died when and as he did 
had _ the railway supplied a host of 
guards and armed them with every in- 
strument of death which modern science 
is able to provide. 


A ffidavit of Mr. Britt 
Accepted as Accurate 

It is true, as has been already men- 
tioned, that the complaint contains an 
allegation that the defendants ratified 
the murder by reemploying or retaining 
in employ the strikers or strike sympa- 
thizers who had contributed to his death. 
The affidavit of Britt says that he had 
nothing to do with the employment or 
retention of shop and yard employes. 
The plaintiff takes no issue with this 
statement and she gives no explanation 
of why she ever supposed that a sergeant 
of railway police had anything to say as 
to such matters. His affidavit must 
therefore be accepted as accurate in the 


respect now under <consideration. Wil- 
son vs. Republic Iron and Steel Co. 257 
U. S. 92, 96, Wecker vs. National Enamel- 
ing & Stamping Company, 204 U. S. 176. 

From what has been said, it follows 
that Britt was made a defendant when 
plaintiff knew that she had no cause of 
action against him and that he was so 
joined for no other reason than to pre- 
vent the exercise by the railway of 
what would otherwise have been its un- 
doubted right of removal. The remand 
was properly denied. Wecker vs. Na- 
tional Enameling and Stamping Co. 
(supra). 

It is, moreover, clear that the learned 
court below was right in sustaining the 
demurrer to the complaint, as to both 
defendants in so far as its sufficiency de- 
pended upon its allegations as to the in- 
adequacy of guards, of weapons or of 
warnings because there is nothing in the 
facts it alleges to show that Feaster 
would not have come to his untimely end 
even though the defendants had in these 
respects exercised all reasonable dili- 
gence. Had any negligence of the de- 
fendants contributed in a remote degree 
to his death, it might have been neces- 
Sary, as under the circumstances it is 
not, to consider whether his deliberate 
murder by persons altogether uncon- 
nected with the defendants was not the 
interposition of such an independent act 
of others as made it impossible for such 
negligence to have been in legal con- 
templation a proximate cause of his tak- 
ing off. 


Former Case Cited, 


But Held.Unnecessary 

As it is, we need not inquire whether 
upon the facts such cases as Green vs. 
Atlanta & Charlotte Ry. Co., 126 S. E. 
441 are to be distinguished from Burt 
vs. Advertiser Newspaper Co. 154 Mass. 
238, 13 L. R. A. 97, in which judge, now 
Mr. Justice Holmes, said 

“Wrongful acts of independent third 
persons not actually intended by the de- 
fendant are not regarded by the law as 
natural consequences of his wrong, and 
he is not bound to anticipate the gen- 
eral probability of such acts any more 
than a particular act by this or that in- 
dividual.” 
or if they are not, whether they were 
rightly or wrongly decided or if in our 
view the latter should seem to be the 
case, we are nevertheless bound in such 
a matter to accept the ruling of the 
highest court of the State in which the 
suit was brought. 

All that remains for consideration is 
that part of the complaint which seems 
to say that the defendants ratified the 
murder. It may be well to quote the ex- 
act language in which this charge is 
made. It is, “Plaintiff alleges, upon in- 
formation and belief, that employes of 
the defendants and in another depart- 
ment of labor from that of” Feaster 
“contributed to the bringing of” his 
“death * * * and after he was slain in 
neglect and malice and out of wanton- 
ness and reckless disregard of his rights, 
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the defendants, with full knowledge of 
these matters, deMberately entered into 
an agreement to retain and did retain, 
such employes, thereby ratifying, en- 
couraging and confirming the aforesaid 
negligent, reckless and malicious acts of 
its said employes.” 

There is here no lack of condemnatory 
epithets, but it is for all that not easy 
to understand what some of this verbi- 
age means. 

No “negligent” acts have been laid to 
the door of these employes. The com- 
plaint charges them with the wilful aid- 
ing and abetting of the murder if not 
with an actual particulation therein. The 
criticism is chiefly important as illus- 
trating with what lack of precision lan- 
guage is used. We agree with the 
learned district judge that the quoted 
allegations “are merely conclusions of 
the pleader and do not state facts.” 

If the plaintiff had knowledge of any 
circumstances which justified so grave 
a charge as she apparently intended to 
make, it was her duty to state them. 
There was no error in sustaining the de- 
murrer. The plaintiff was given the op- 
portunity to make her allegations more 
precise. She did not do so. 

Affirmed. 

October 19, 1926. 


Trade Mark Denied 


To Manufacturers 


For Brand of Soap 


Term “‘Supercreamed”’ Held 
Similar to Word Which 
Already Is Used by 


Rival Firm. 


ARMOUR AND Co. v. LEVER BROTHERS Co.; 
COMMISSIONER OF PATENTS; No. 6409. 
Opposition to the registration of the 

mark “Supercreamed” for soap was sus- 

tained by M. J. Moore, Assistant Com- 
missioner of Patents, in a decision of Oc- 
tober 29, 1926, upon appeal from the Ex- 
aminer of Intereferences, in Opposition 

No. 6409, to application, Serial No. 

210967, filed March 13, 1925, published 

April 28, 1925. 

Fisher, Towle, Clapp & Soans appeared 
for Armour and Company; Archibald Co. 
and W. G. Henderson, for Lever Broth- 
ers Company. 

The full text of the decision follows: 

This is an appeal by the applicant, 
Lever Brothers Company, from the de- 
cision of the acting examiner of inter- 
ferences, sustaining the opposition of 
Armour and Company to the registration 
by the applicant of the mark “Super- 
creamed” for soap. 


Similar Term in Use. 


The opposition is based primarily upon 
the ground that Armour and Company 
more than 15 years ago adopted and com- 
menced the use of the word “Super- 
cream” as a trade mark for a certain 
soap of its manufacture, more particu- 
larly intended for shaving purposes; that 
the two marks are substantially the 
same; that the goods of the respective 
parties have the same _ descriptive 
properties; and that the opposer believes 
that the registration by the applicant of 
“Supercreamed” would result in injury 
and damage to opposer’s business in the 
sale and distribution of its said soap. 

The applicant admits that the opposer 
adopted and used the trade mark’ super- 
cream for shaving soap prior to the 
adoption and use by the applicant of the 
trade mark “superereamed” for its soap. 

It is observed that the applicant in its 
application alleges adoption and use of 
is trade mark for “soap,” generally, and 
does not confine the use of said mark 
for toilet soap. 


Two Questions Raised. 

The questions raised by the appeal for 
decision are: 

(1) Whether the applicant’s mark is 
identical with or so nearly resembles the 
opposer’s mark as to be likely to cause 
confusion or mistake in the public mind, 
or to deceive purchasers, when the two 
marks are appropriated to merchandise 
of the same descriptive properties; and 

(2) Whether the merchandise of the 
respective parties is of the same descrip- 
tive properties. 

Neither the word “SUPERCREAM” 
nor the word “Superecreamed” has any 
authorized meaning. They are purely 
arbitrary and fanciful, and may not, 
therefore, be said to be either descrip- 
tive or suggestive of any of the chemical 
or physical properties or characteristics 
of the soap of either party. The word 
“cream” miay be suggestive of the re- 
mote idea that the soap is of high 
quality. 

The two marks are similar in appear- 
ance and sound. The applicant’s mark 
differs from the opposer’s mark only in 
the addition of the letters ed to the op- 
poser’s mark. 


Confusion Held Likely. 

It is believed that such a slight differ- 
ence would not be observed by the aver- 
age member of the purchasing public; 
or, if observed; would not be carried in 
the public memory. If the difference 
were observed and remembered, still the 
public would be likely to think that the 
applicant’s mark is a mere variant of the 
opposer’s mark (Coca-Cola Co. v. Old 
Dominion Beverage Corp., 271 F. 600; 
Herbert Guggenheim, doing business as 
G & G Bottling Company, v. Cantrell & 
Cochrane, App. D. C. Jan. 4, 1926). 

The Court of Appeals, District of Co- 
lumbia, has repeatedly ruled that the 
line which separates marks should be 
well defined; that there is neither legal 
nor moral excuse for even an approxi- 
mate simulation by the newcomer of a 
well-known mark applied to goods of the 
same descriptive properties (Guggen- 
heim vy. Cantrell, supra; Coca-Cola Co. 
vy. Chero-Cola Co., 51 App. D. C. 27). 

Goods Declared Similar. 

That the goods of the respective par- 
ties have the same descriptive proper- 
ties, has been settled by the Court of 
Appeals, D. C., as evidenced by the de- 
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Bankruptcy 
Court Is Denied Right to Appoint Referee to Act 


As “Special M 


Lower Court Finding 
Is Ordered Set Aside 


Appeals Tribunal Says Action 
Is Opposed to Express 
Meaning of Law. 


Emi, FoLpA, AS TRUSTEE IN BANK- 
RUPTCY, V. EDWARD A. ZILMER, BANK- 
RUPT, ET AL.; CIRCUIT CoURT OF AP- 
PEALS, EIGHTH CircuIT; No. 276. 

On a petition to revise the order of 
the District Court, Nebraska, referring 
a controversy in bankruptcy proceedings 
to the referee in bankruptcy to take 
proofs and report the evidence with find- 
ings, the Circuit Court of Appeals, 8th 
Circuit, granted the petition and the 
order was set aside. 

Fay H. Pollock (George A. Eberly was 
with him on brief) appeared for peti- 
tioner; W. P. Cowan (Charles H. Stewart 
was with him on the brief), for respond- 
ents. ‘ 

The full text of the opinion of the 
court follows: 

Before Sanborn, 
Circuit Judges. 

Sanborn, Circuit Judge, delivered the 
opinion of the court. 

The question in this case is, may a 
district judge of the United States sit- 
ting in bankruptcy lawfully appoint the 
referee in bankruptcy in that court as 
special master (not as referee in bank- 
ruptcy) “to take proofs and report the 
evidence with his findings of fact and of 
law to the court” upon the issue whether 
or not a bankrupt is entitled to his dis- 
charge and allow and pay such referee 
reasonable compensation for such serv- 
ices as such special master, and the real 
question is, may the district judge law- 
fully allow and pay such a referee rea- 
sonable compensation as special master 
for such services as the court might 
have required of him as referee under 
the bankruptcy act in excess of the com- 
pensation prescribed by that act and the 
orders of bankruptcy for such services? 
For it is clear that the purpose and ef- 
fect of such a reference to the referee 
as special master, and not as referee, 
must have been to enable the court to 
allow him compensation in excess of the 
fees fixed by the bankruptcy act, al- 
though perhaps not unjust compensation. 
This question was answered in the af- 
firmative by the court below. It was 
brought to this court in this way: 


Stone and Kenyon, 


Petition for Discharge 
Objecied To by Trustee 


The bankrupt Zilmer filed his petition 
for a discharge in the district court, his 
trustee in bankruptcy objected to it by 
directign of certain of his creditors. The 
district court thereupon made an order 
referring the controversy to H. F. Barn- 
hart, who was the referee in bankruptcy 
in that court, as “special master” (not 
as referee in bankruptcy) “to take proofs 
and report the evidence with his findings 
of fact and of law to the court upon the 
issues thus presented.” 

The trustee thereupon filed written ob- 
jections to this order and a motion that 
it be revoked and rescinded on the 
grounds that it was not within the pow- 
ers of the district court in bankruptcy 
and was contrary to the provisions of 
Article 14b, par. 4, of the Bankruptcy 
Act of 1898 and General Orders in Bank- 
ruptcy, rule 12. This motion and these 
objections were certified to and consid- 
ered by the district judge below, who de- 
nied the motion and overruled the objec- 
tions but directed the trustee to prose- 
cute a review of his judgment to this 
court, and the trustee has brought the 
issue of law disclosed by these proceed- 
ings to this court of appeals for decision 
by his petition to revise the decision and 
order of the district court. 

The regular fees of referees for “full 
compensation for their services” are 
fixed by section 40 of the Bankruptcy 
Act itself, section 9624, U. S. Compiled 
Statutes. Section 30 (section 9614, U. S. 
Compiled Statutes), provides: 

“All necessary rules, forms, and or- 
ders, as to procedure and for carrying 
this act into force and effect shall he 
prescribed, * * * by the Supreme Court 
of the United States.” Section 38 of 
the act, section 9622, Compiled Statutes, 
invests referees with jurisdiction to do 
certain things, and: 

“(4) Perform such part of the duties, 
except as to questions arising out of the 
applications of bankrupts for composi- 
tions or discharges, as are by this act 
conferred on courts of bankruptcy and as 
shall be prescribed by rules or orders of 
the courts of bankruptcy of their respec- 
tive districts, except as herein otherwise 
provided.” 


Duties of Judge 


And Referee Specified 

General Order No. 12 (89 Fed. VII), 
issued in November, 1898, and effective 
on and after January, 1899, provided, 
pursuant to section 30 of the Bankruptcy 
Act, that after the order of reference by 
the judge of a proceeding in bankruptcy 
to the referee: 

“All the proceedings, except such as 
are required by the act or by these gen- 
eral orders to be had before the judge, 
shall be had before the referee.” 

But that order also provided that: 

“Applications for a discharge, or for 
the approval of a composition, or for an 


cisions cited in the opposer’s brief (Wil- 
liam Waltke & Company v. Geo. H. 
Schafer & Company, 263 F. 650; 273 O. 
G. 680; 1920 C. D. 167). 

The decision of the acting examiner of 
interferences sustaining the opposition 
and adjudging that the applicant, Lever 
Brothers Company, is not entitled to the 
registration for which it has made appli- 
cation, is affirmed. 

Oct. 29, 1926. 


injunction to stay proceedings of a court 
or officer of the United States, or of a 
State, shall be held and decided by the 
judge. But he may refer such an appli- 
cation, or any specified issue arising 
thereon, to the referee to ascertain and 
report the facts.” 

Paragraph 2 of General Order No. 35, 
issued at the same time as order No. 12, 
provided that: 

“The compensation of referees, pre- 
scribed by the act, shall be in full com- 
pensation for all services performed by 
them under the act, or under these Gen- 
eral Orders, but shall not include ex- 
penses necessarily incurred,” etc. 

These general orders provided for by 
the bankruptcy act have the force and 
effect of law, so far as they are not in 
conflict with the express provisions of 
the act. In re Gerber, 186 Fed. 693, 
698, 700. 

No one can read the bankruptcy act 
and these orders without an abiding con- 
viction of the assiduity with which the 
Congress and the Supreme Court have 
endeavored thereby to prescribe the 
powers and duties of referees and to fix 
and limit their fees for full compensa- 
tion for the performance of the duties 
of referees which they prescribe. Never- 
theless, as early as 1903, attempts to 
evade these limitations had become so 
general and so effective that the Con- 
gress inserted an entirely new section 
into the Bankruptcy Act (Section 72, 
U.S. Comp. Stat., section 9656), which 
expressly provides that: 

“Neither the referee, receiver, mar- 
shal, nor trustee shall in any form or 
guise receive, nor shall the court allow 
him, any other or further compensation 
for his services than that expressly au- 
thorized and prescribed in this act.” 


Extra Compensation 
Declared Unauthorized 

Under the provisions of the Bank- 
ruptey Act and of general order No. 12, 
which have been quoted, there is no logi- 


cal or rational way of escape from these 
conclusions. Order No. 12 imperatively 
required the judge below to hold and de- 
cide the application of the bankrupt for 
his discharge himself, but it empowered 
him to refer that “application, or any 
specified issue arising thereon, to the 
referee to ascertain and report the 
facts.” No other or further compensa- 
tion than that fixed in the Bankruptcy 
Act could lawfully be allowed or paid to 
the referee for his services under such a 
reference. 

If the judge in the exercise of his 
judicial discretion concluded to use the 
services of the referee by a reference to 
him of “such an application, or any 
specified issue arising thereon, to the 
referee to ascertain and report the 
facts,” he was empowered, and in our 
opinion it was his duty, to refer that 
application or issue for that purpose to 
the referee as such and not to him as 
special master. The referee’s full com- 
pensation for this performance of his 
duty under such a reference was fixed by 
the Bankruptcy Act and the court was 
without lawful authority to make such a 
reference to the referee as special mas- 
ter and not as referee. 

The order of reference in this case 
therefore to the referee H. F. Barnhart 
as “special master” (and not as referee 
in bankrupcy) “to take proofs and re- 
port the evidence with his findings of 
fact and of law to the court” was un- 
authorized and it should have been set 
aside on the petitioner’s motion, because 
that order included a reference to the 
referee as special master to discharge 
his duties as referee to report the evi- 
dence and ascertain the facts which the 
court had authority to require him to 
perform as referee and not as special 
master. 

This conclusion has not been reached 
without a consideration of the conflicting 
opinions of the courts cited by counsel 
for the respective parties upon this and 
related issues. Counsel for the petitioner 
have cited these opinions, which either 
sustain or strongly indicate that the 
courts which rendered them would sus- 
tain, if the question were presented to 
them, the conclusion we have reached: 
In re Langford, Felts & Myers, 225 Fed. 
811, 314, 8315; In. re Troth, 104 Fed. 291, 
292; In re Sweeney, 168 Fed. 612, 614; 
In re Wayne Goodwin, 298 Fed. 81, 82; 
In re Wilcox, 156 Fed. 685, 686; In re 
Rubin, 1 Fed. (2d) 157, 159; In re Nan- 
kin, 246 Fed. 811, 813. 

Counsel for the respondent have cited 
the following authorities, which they 
maintain indicate that the courts that 
rendered the opinions therein held or 
would have held to the contrary, if the 
question before us had been presented 
to them: International Harvester Co. 
v. Carlson, 217 Fed. 736, 738; United 
States v. Ward, 257 Fed. 372; Fellows v. 
Freudenthal, 102 Fed. 731, 734, 735; In 
re Gillardon, 187 Fed. 289; In re Walsh, 
256 Fed. 653. 


Different Question 
Is Found Involved 


The first two cases last cited were de- 
cided by this court and the district judge 
below was of the opinion that they were 
decisive of the question in this case in 
support of the conclusion which he 
reached. But as we read the opinions in 
them the question in this case was not 
presented to this court and decided in 
either of those cases. In International 
Harvester Co. v. Carlson, 217 Fed. 736, 
738, we find no opinion upon this ques- 
tion. In United States v. Ward, 257 
Fed. 372, the holding was that a master 
might be appointed and paid reasonable 
compensation in cases in bankruptcy to 
discharge duties not imposed or author- 
ized to be imposed upon the referee by 
the, judge by or under the Bankruptcy 
Act or the general orders in bankruptcy. 
But it was not held in that case that a 
referee might be appointed a special 
master and paid compensation other than 
his fees as referee fixed by the Bank- 
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Double Duty Declares 
To Involve Extra Pay 


Remuneration for Service 
Held Fixed and Incapable 
of Enlargement. 


ruptey Act to discharge duties whicl 
under that act and general order No. 1 
the court was empowered to require 
performance of by him as referee, am 
the discussion of the questions in ths 
case at pages 375 and 376 has led us & 
believe that, if this court would havi 
reached the conclusion which it has noy 
reached in this case. 

Fellows v. Freudenthal, 102 Fed. 73 
arose before the imperative prohibitio 
of section 72 of other fees and compen 
sation for referees than those prescribe 
by the Bankruptcy Act was inserted i 
that act by Congress in 1903. The opin 
ions in In re Walsh, 256 Fed. 653, 66 
and In re Gillardon, 187, Fed. 289, mere 
state the conclusions of the courts with 
out a review of the pertinent statutes o1 
general orders in bankruptcy and with 
out extended discussion. 

On the other hand, the provisions of 
the Bankruptcy Act and general ord 
which have been cited, the opinions an¢ 
decisions of the courts first cited above 
the more logical and persuasive reaso: 
and the greater weight of authority ha’ 
convinced, first, that the district jud 
sitting in bankruptcy has no lawful au 
thority or power to appoint or pay com 
pensation other than fees fixed by 
Bankruptcy Act to the referee of hii 
court as special master to perforn 
duties which he could have lawfully im 
posed upon him as referee, or which th 
referee was empowered or required b; 
the Bankruptcy Act to perform; second, 
that the Bankruptcy Act prescribes th 
fees of the referee for the performance 
of all such duties and that, as said In 
Halbert, 134 Fed. 236, the language o 
section 72 “is so precise, so unambigu 
ous, and so explicit as to preclude the 
allowance of additional compensation 
upon any theory of a dual personality” 
and third, that the district judge sitting 
in bankruptcy is without authority or 
power and ought not to appoint a ref. 
eree of his court a special master 
perform mixed duties, some of which the 
judge lawfully might have imposed upon 
him as referee and some of which he 
could not lawfully have required him 
referee to perform, because such appoint 
ments would render it almost, if not 
quite, impossible justly to make reason 
able compensation to him for the per- 
formance of the duties which the judge 
could not have required him to perform 
as referee and would unavoidably tend 
to an evasion of the prohibition of see- 
tion 72 of the Bankruptcy Act. 


Lower Court’s Finding 


Ordered Set Aside 

The order of reference in this case 
was of this character and the motion to 
set it aside should have been granted. 

It is therefore ordered that the peti- 
tion to revise herein be granted, that the 
order of reference of the application of 
the bankrupt fora discharge to H. F. 
Barnhart, the referee in the court be- 
low, as “special master” (and not as ref- 
eree in bankruptcy) “to take proofs and 
report the evidence with his findings of 
fact and of law to the court upon the 
issues thus presented,” be set aside and 
reversed and that an order of referénce 
of the application of the bankrupt for a 
discharge or of any specified issue aris- 
ing thereon may be made to H. B. Barn- 
hart as referee to ascertain and report 
the facts, as provided in general order 
No. 12. 

September 13, 1926. 


Customs Court Returns 
Lower Duty on Bobeches 


Sustaining protests of the Atlantie 
Import Co., Bernard Judae & Co., A. 
Harrison & Co., and the International 
Forwarding Co., of Chicago, the United 
States Customs Court rules that certain 
bobeches, tear drops and plain balls, 
used for decorative purposes, should have 
been assessed with duty at the rate of 
55 per cent ad valorem under paragraph 
218, Tariff Act of 1922, rather than at 60 
per cent under another provision in the 
same paragraph, as classified by the col- 
lector. The Court’s conclusions in this 
case are written by Judge Sullivan. 

(Protests 91865-G-70339, etc.) 





| Six Railroad Properties 
Given Final Valuations 


Six reports. just have been issued by 
the Interstate Commerce Commission 
finding the final value for rate-making: 
purposes of the property owned and used 
for common-carrier purposes, as of the 
respective valuation dates, as follows: 

Bartlett Western Railway, $240,000, as | 
of 1918. ‘ 

Lake Superior & Ishpeming Railway, 
$4,831,350, as of 1916. , a 

Cassville & Western Railroad, $38,200, | 
as of 1918. a % 

Wyandotte Southern Railroad, $1 
953, as of 1918. 

Grasse River Railroad, $224,510, as 
1918. 

Missouri Southern Railroad, $81i 
as of 1914. : 

The commission also issued a tent 
valuation report placing the final 
of the Sussex Railroad as of 
$1,075,000, 
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Thirty-Four Changes 
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Seven Are Established, 12 
Discontinued and 15 ° 
Rearranged as to 
Mileage. 


W. Irving Glover, Second Assistant | 


Postmaster General, has just announced 
@pproval of 34 mail messenger service 
‘orders. The orders involve new serv- 
ices, discontinuayces and mileage 
changes. 

The full text of the orders follows: 

Established. 

Idaho—270156, Mackay, Custer County, 
to 113734, 0.04 mile, as often as re- 
quired. From November 16, 1926. 

Towa—243829-E, Albia, Monroe 
County, to 107724 and 106725, 0.67 mile; 
106718, 0.24 mile; 306106, 0.03 mile, in- 
cluding direct transfer service between 
‘depots, when necessary; mails to be car- 
‘vied in covered wagons, etc., as often 
‘as required. From November 1, 1926. 

Minnesota—241163, Spring Lake, 
“Itasca County, to 110712, 0.33, as often 
as required. From November 1, 1926. 

Missouri—245069, Elmer (3), Macon 
County, to 106713, 0.1 mile; 106785, 0.88 
mile, incluing direct transfer service be- 
tween depots, when necessary, as often 
as required. From November 1, 1926. 

Pennsylvania—210899, Knox, Clarion 
County, to 115712, 0.1 mile, as often as 
required. From November? 1, 1926. 

South’ Carolina—220138, Meriwether, 
McCormick County, to 104774, 0.03 mile, 
as often as required. From October 23, 
1926. 

South Dakota—259287, Bovee, Charles 
Mix County, to 1107388, 0.18 mile, as 
often as required. From October 31, 
1926. 

Discontinued. 

Iowa—243284, Albia, to 107724 and 
106725, 0.67 mile; 106718, 0.24 mile; 
306106, 0.03 mile, including direct trans- 
fer service between depots, when neces- 
sary. From October 31, 1926. 

Missouri—245223, Elmer, to 106785, 
0.88 mile. From October 31, 1926. 

245685—Elmer, to 106713, 0.1 
From October 31, 1926. 

New York—207155, East Hamilton, to 
107041, 0.45 mile. From November 15, 
1926. 

. North Carolina—218142, Stagville, to 
103772, 1.5 miles. From October 30, 
1926. 

Ohio—231370, Akron, betweén Ken- 
more Branch and Lawndale, Ohio, 1 mile. 
From September 30, 1926. 

231420—Pottersburg, to 105755, 0.26 
mile. From October 30, 1926. 

Oklahoma—253283, Clyde, to 107717, 

° 0.08 mile. From November 15, 1926. 

Pennsylvania—211376, Sizerville, to 
102789, 0.1 mile. From October 31, 1926. 

211507—Straight, to 102826, 0.01 mile. 

From October 30, 1926. 

Tennessee—227189, Sivert, to 103745, 
0.21 mile. From October 30, 1926. 

» Washington—271334, Columbia River, 
to 113732, 0.08 mile. From October 30, 

1926. 


mile. 


Changed. 

California—276466, Sherman, to 
808111, 0.02 mile. Order of October 11, 
1926 (Bul. 14208), is corrected so as to 
state number of route as 276528 instead 
of 276466. 

Florida—223137, Walton, to 104779, 
0.37 mile. Distance is restated as 0.28 
mile. 

Georgia—221452, Macon, to Flying 
Field C. A. M. No. 10, Jacksonville and 
Atlanta. Distance stated as 4.05 miles. 

Illinois—235689, Clinton, to 306119, 
0.18 mile, including direct transfer serv- 
ice, when necessary, between depots of 
306119 and 106723. Distance between 
depots is stated as 0.28 mile. 

Towa—243386, Deloit, to 106723, 0.22 
mile; 106742, 0.07 mile, including direct 
transfer service between depots, when 
necessary, 0.14 mile. Service is restated 
to omit 106742, 0.07 mile; also direct 
transfer between depots, when neces- 
sary, 0.14 mile. From November 1, 1926. 

Louisiana—249507, Morrow (4), to 
112735, 0.08 mile. Distance is restated 
as 0.29 mile. From July 1, 1926. 

Maine—201270, Bangor, between 
South Brewer Branch and 101771, 0.09 
mile. Distance is restated as 0.24 mile. 

Mississippi—226231, Mayhew, to 112762 
0.05 mile. Distance is restated as 0.14 
mile. 

North Carolina—218209, Jonesboro, to 
Sanford, North Carolina (7 round trips 
a week, to advance morning mail), 2 
miles. Distance is restated as 2.5 miles. 

Ohio—231063, Moscow, to 105751, 1.06 
mile. Service is restated to be from 
105751, at Ivor, Kentucky, railroad de- 
pot (n. o.), 1.06 miles. 

Pennsylvania—210872, Eleanor, to 
502176, 0.13 mile., The order of October 
7, 1926 (Bul. 14206), which discontinued 
service from Ottober 16, 1926, is re- 
seinded. 

211378—Bangor, to 102708, 0.08 mile 
and 302141, 0.21 mile. The order of 
September 28, 1926 (Bul. 14198), ter- 
minating service from 302156 and 302152, 
and direct transfer service between de- 
pots, from September 30, 1926, is modi- 
fied to make tne date effective October 
23, 1926. 

Texas—250337, Palacios, to 111759, 
0.28 mile. Distance is restated as 0.16 
mile. From October 1, 1926. 

250430—Bonham, to 111848, 0.18 mile; 
111800, 0.24 mile, including direct trans- 
fer between depots, when necessary, 0.06 
mile. Service is restated to omit 111848, 
0.18 mile, and direct transfer service be- 
tween depots, 0.06 mile. From April 1, 
1926. 

Washington—271112, Vancouver (1), to 
318114, 0.57 mile, one way only, incom- 
ing mail; 113727 and 113733 (U. D.), 
0.72 mile. Temporary additional to Ore- 
gon-Washington Ry. and Nav. Co., train 
No. 563 due at 5.45 a. m., to the Flying 
Field, C. A. M. To. 8, 1.9 miles.\ Serv- 
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| Mails Are Barred to “Employment Bureau” 


Said to Give No Service After Receiving Fee 


Messenger Routes Pamphlet of Information on Foreign Positions Declared 


W orthless and No Effort Made to Find Work for Clients. 


The Post Office Department has just 
‘announced that W. eo Glover, Act- 
ing Postmaster General, has approved a 
fraud order deynig the use of the mails 
to the Foreign Employment Bureau of 
Detroit, Mich, upon the recommenda- 
tion of Horace J. Donnelly, socilitor of 
the department. 


The order is directed also against W. | 
: B. Gregory, jr., C. W. Miller and E. C. 


Gray, officials of the Foreign Employ- 
ment Bureau, and the Foreign Bureau. 

The text of the findings of the solici- 
tor, upon which the fraud order was is- 
sued, follows in full: 

In the matter of charges that the For- 
eign Employment Bureau, Foreign Bu- 
reau, W. B. Gregory, president; W. B. 
Gregory, Jr., manager; W. B. Gregory; 
C. W. Miller, vice president; E. C. Gray, 
secretary, and E. C. Gray, secretary and 
treasurer, at Detroit, Mich., are engaged 
in conducting a scheme for obtaining 
money through the mails by means of 
false and fraudulent pretenses, repre- 
sentations and promise, in violation of 
Sections 3929 and 4041 of the Revised 
Statutes, as amended. 

Bureau Answers Charges. 

Under date of September 14, 1926, the 
above-named concern and parties were 
forwarded a copy of a memorandum of 
charges on file in this office and called 
upon to show cause on October 19, 1926, 
why a fraud order should not be issued 
against them. 

No appearance was made on the date 
named, but on October 20, 1926, Clarence 
E. Carlon, Esq., Majestic Building, De- 
troit, Mich., appeared at this office on be- 
half of Mr. Gregory, ‘ad presented a 
written answer, denying the charges. I 
have carefully considered this answer, 
together with all of the other evidence 
in the case, and I find the facts to be as 
follows: 

The Foreign Employment Bureau and 
Foreign Bureau are trade names used by 
W. B. Gregory, Jr., in the operation of a 
scheme for obtaining money through the 
mails under representations to the ef- 
fect that the “Foreign Employment Bu- 
reau” is in fact an “employment bu- 
reau” and that it maintains a “service” 
for the purpose of enabling persons to 
obtain positions in foreign countries; 
that if persons will “cooperate” with 
this “bureau” it will help them to secure 
positions in foreign countries; that the 
“bureau’s” pamphlet, “No. 8” furnished 
“applicants” contains “first-hand facts” 
and “reliable advice” for persons desir- 
ing foreign employment; that this pam- 


phlet gives the “qualifications necessary | 


for varioys jobs” and information as to 
where men of the applicant’s type or 
trade are needed most; that the “bu- 
reau” will furnish applicants informa- 
tion respecting actual positions open; 
that a so-called “information blank” set- 
ting forth applicant’s qualifications must 
be filled out in full before any “service” 
will be rendered him, and that this “in- 
formation blank” will receive “prompt” 
and “personal” attention by the “bu- 
reau.” 
: Advertise for Men. 

Names of prospective victims for this 
scheme are obtained through newspaper 
advertisements, one of which is as 
follows: 

“Foreign Employment—Young men 
under 35 wanting employment in South 
or Central America or Europe with oil 
or packing companies, etc. Write at 
once, Foreign Employment Bureau, P. O. 
Box 36, Fairview Station, Detroit, Mich.” 


Persons answering the foregoing ad- | 


vertisement are sent a form letter read- 
ing as follows: ° 


“A Service for Men Wanting Employ- 
ment Outside United States and Canada. | 


“Foreign Employment Bureau, P. O. 
Box 82, Fairview Station, Detroit, Mich. 


“I was mighty glad to get your letter, 
and have just finished reading it. 

“I believe we have a service here that 
you will not pass up if you really want 
a foreign position. I can truthfully say 
I believe you would have far better op- 
portunities in the foreign field than in 
this country. 

“You probably know that the rate of 
pay is nearly always higher than in the 
United States for the same elass of work, 
ranging from $2,000 to $8,000 per year, 
plus expenses, depending on the kind of 
work and your ability—and nearly ALL 
CONCERNS advance your transporta- 
tion. 

“If you are really sincere in wanting 
work of this kind and are willing to co- 
operate with us, I feel sure we can help 
you. Now, if ever, with the rapid ex- 
pansion of foreign trade, is the time to 
make a permanent and profitable con- 
nection. 

“New Pamphlet Offered. 

“Our new pamphlet No. 8 is just off 
the press and contains our very latest 
material. In addition to first-hand facts 
and reliable advice this booklet contains: 

“1. Names of over 380 companies 
using men abroad. 

“2. Where these companies’ foreign 
departments are located. 

“3. Qualifications necessary for vari- 
ous jobs. 

“4. Information about contracts, sal- 
aries, working conditions, etc. 

“5. Where men of your type or trade 
are most needed. 

“6. ALSO—Personal service on appli- 
cation—AND OUR GUARANTEE to 
send you all information that we get 
about actual positions open. 

“I am enclosing information blank 
which MUST BE FILLED OUT IN 
FULL. You can’t give us too much in- 
cc ee 
ice is restated as follows: to 813114, one 
way only, 
113727, 113733, 118732, 113723 €B.. Da); 
0.72 mile. Temporary additional to Ore- 
gon-Washington Railway & Navigation 
Co,, train No. 463, due at 5.45 a. m., to 
the Flying Field, C. A. M., No. 8, 1.9 
miles. From November 1, 1926. 














incoming mail»0.57 mile; | 





formation about yourself. We don’t 
want this blank sent in unless you are 
willing to write us fully about your 
qualifications. Get this off today—lI will 
see that it receives prompt and personal 
attention. 

“Sincerely yours, 

“(Signed) W. B. GREGORY, 
“Foreign Employment Bureau, 
“W. B. GEGORY. 
“WBG-EG. 

“P. S.: A new South American list 
has just come in and will be included 
if your reply is sent in immediately. 
Only a few copies are now available.” 

Accompanying the above quoted let- 
ter is the “information blank” referred 
to therein. This blank read as follows: 

“Foreign Bureau information blank. 

(“This is for your own use and will 
be held strictly confidential.” 


nationality 
occupation 
work desired ; married 

or single children 
“Have you ever worked in any foreign 
Do you speak or write 

any foreign language? 

country or section would you prefer? 
Would you sign contract 


> present 
; kind of 


clasification 
list sent; 1,.2, 3, 4, 5, 6, 7, 8, 9, 10. 


Ask About Experience. 


“This is important: Ona separte sheet 
of paper give full details about your edu- 
cation and experience. There are nearly 
as many kinds of clerks, craftsmen and 
professional men used abroad as in the 
United States, and we must have an ex- 
act record of your qualifications in order 
to handle this information intelligently. 
State just what kindsgf work you have 
done and what kind of work you are 
fitted for. Write on a sheet of paper the 
same size as this. 

References: 


“Foreign Bureau, Detroit, Mich. 

“I want to make application for your 
foreign service. Enclosed find $2 in pay- 
ment for the following services. It is 
understood that the purchase of 
Phamphlet No. 8 includes the placing of 
my name on file with your bureau to re- 
ceive any additional matter and other 
information that you think may interest 
me. I also understand that there will 
be no additional fee required under any 
circumstances. 

“Phamplet No. 8 giving complete in- 
formation on names of companies; kind 
of men used; qualifications necessary; in- 
formation about contracts; salaries paid; 
working conditions, ete. 

“Also list of over 380 companies doing 
business in foreign countries. 

“Price, $2. 

Booklet Sent Patrons. 
; Upon receipt of the above-quoted “in- 
formation blank” with the remittance 
called for therein, Gregory sends to his 
dupes another form letter reading as fol- 
lows: 

“A Service for Persons Wanting Em- 
ployment Outside United States and 
Canada. 

“Foreign Bureau, Box A, Fairview Of- 


| fice, Detroit, Mich. 


“Dear Friend: 

“We thank you for your patronage and 
want you to know that we appreciate it. 

“With this letter we are sending you 
our latest booklet which we believe con- 
tains information you have long desired 
and we also believe that it will be of 
great help to you. However, this is only 
part of our Service to you. 

“The other part of our Service consists 
of servicing your blank which relieves 
you of the necessity of writing each dif- 
ferent company for a position. We take 
care of that for you. We are sending ex- 
porting concerns information from your 
blank which we deem advisable and are 
holding your references confidential. We 
are advising these concerns to directly 
get in touch with you if they find they 
can use one of your ability. 

“When you get a position we would 
that you to whit this Bureau; and also 
tell your friends about our service. 

“As far as we know we are the larg- 
est Bureau of our kind in the States and 
know we are rendering a unique service 
to persons wanting South American 
work. 

“We sincerely hope you obtain a good 
position as it is to our benefit as well as 
yours that you do. 

“Again thanking you for your patron- 
age and wishing you every good luck, 
we are, 

“Yours for Service, 
“Foreign Bureau.” 


| WBG:G. 


Contrary to the statements contained 
in the above-quoted form letter, Gregory 
admitted to the post office inspector who 
investigated this case that the “informa- 
tion” blanks are given no “service” what- 
ever. 

The booklet referred to is a 15-page 
pamphlet containing a variety of statis- 
tics and other information utterly worth- 
less for the purposes for which furnished. 
Typical of the matter contained in this 
pamphlet is the following, quoted from 
page three thereof: 

“About Asphalt: Products of the 
great asphalt lakes of South America are 
found in all parts of the world. Cities 
and towns everywhere as they seek to 
modernize streets and highways for the 


; rapid streams of traffic have found the 


asphalt from South America’s northeast 
corner, in the State of Venezuela, an in- 
valuable commodity. 

“Firms dealing in asphalt and its prod- 
ucts display at least 25 varieties of prod- 


Veterans 


Postmasters 


ucts that are made from this substance 
as roofing material in form of shingles, 
coating for factory pipes, insultating 
paper, deadening sound felt, lining mate- 
rial for walls of buildings, cement tile, 
liquid roof coating, etc., ete. 

“In some of these asphalt lakes the 


temperature is between 90 and 100 de- | 


grees F. and in some spots resembles the 
lakes in the Yellowstone Park where 
warm or hot mud has bubbled from be- 
neath the surface and many acres re- 
main devoid of vegetation.” 

The evidence shows that the “Foreign 
Employment Bureau” is not an employ- 
ment bureau, foreign or domestic, and 
maintains no employment service for 
persons desiring positions in foreign 
countries, but the title “Foreign Em- 
ployment Bureau” is merely a mislead- 
ing and deceptive trade name adopted 
by W. B. Gregory, Jr., for the purpose 
of defrauding persons desiring employ- 
ment in foreign countries; the so-called 
“Bureau” makes no attempt to secure 
positions for its so-called “applicants;” 
pamphlet “No. 8” contains no useful 
facts or advice or any other information 
of value to persons desiring foreign em- 
ployment; pamphlet “No. 8” does not 
give the qualifiications necessary for for- 
eign jobs or information as to where men 
of the “applicant’s” type or trade are 
most needed; the “Bureau” does not, nor 
does it intend to, furnish “applicants” 
information respecting actual positions 
open, and the so-called “information 
blank” receives no attention, “prompt” 
“personal” or otherwise. 

No Employment Effected. 

Gregory admitted to the post office 
inspector who investigated this case 
that in no instance had any person se- 
cured any employment as a result of 
assistance rendered by his “Bureau.” 

Gregory also admitted that he had 
engaged in the operation of this scheme 
after having himself been defrauded in 
a similar scheme. He stated further 
that the “‘Bureau” had been highly 
remunerative to him personally. 


The postmaster at Detroit, Mich., ad- 


! vises me that an average of 250 pieces 


of mail is being received daily by 
Gregory under the various names used 
by him. However, in view of the fact 
that his personal name is not involved 
in the operation of the scheme there 
appears to be no necessity for including 
the same in the fraud order. 


The evidence shows that this is a 
scheme for obtaining money through 
the mails by means of false and fraudu- 
lent pretenses, representations and 
promises and I so find. 


I therefore recommend that a fraud 
order be issued-against the Foreign Em- 
ployment Bureau; Foreign Bureau; W. 
B. Gregory, president; W. B. Gregory, 
jr., manager; C. W. Miller, vice presi- 
dent; E. C. Gray, secretary, and E. C. 
Gray, secretary treasurer. 


Daily Decisions 
of t 


Accounting Office 


The Comptroller General of the 
United States, as head of the Gen- 
eral Accounting Office, must approve 
of all expenditures by government 
agencies before such expenditures 
finally become closed transactions. 
Interpretation of the laws is neces- 
sary therefore in many instances. 
The latest decisions with respect to 
expenditures made by the Comp- 
troller General follow: 

A-15323 (S). Marine Corps pay—Re- 
tired officers. Officers of the Marine 
Corps retired prior to June 30, 1922, are 
not entitled in computing their retired 
pay under the act of May 8, 1926, 44 
Stat. 417, to credit for active service 
since retirement under the acts of June 
3, 1916, 39 Stat. 183, July 9, 1918, 40 
Stat. 890, and June 4, 1920, 41 Stat. 786, 
applicable to retired officers of the 
Army; nor to credit for active duty after 
retirement for increased longevity pay 
under the act of May 12, 1917, 40 Stat. 
48, applicable to the Army. 23 Comp. 
Dec. 715 reversed, but additional lus- 
trums of service credited to the present 
time under that decision will not be 
questioned in the settlement of accounts. 


A-15826 (S). The Panama Canal—In- 
crease in compensation of employes. 


Under the provisions of section 4 of 
the act of August 24, 1912, 87 Stat. 561, 
increases in compensation of Panama 
Canal employes holding positions simi- 
lar to positions in the Continental United 
States the compensation of which has 
been increased by statute or otherwise, 
may not be made retroactively effective 
from the effective date of the increases 
of compensation in the United States, 
but only prospectively from the date of 
approval by the administrative officers 
of the Panama Canal or a later date 
specifically approved. 

In view of a long standing practice of 
making increases in compensation of 
Panama Canal employes retroactively 
effective from the date of increases of 
compensation of similar positions in the 
continental United States, credit may 
now be allowed in the accounts of the 
disbursing officer for yamount of pay- 
ments representing increases in compen- 
sation granted postal employes of the 
Panama Canal rétroactively effective 
from January 1, 1925, effective date of 
increase of compensation of postal em- 
ployes in continental United States, un- 
der an order issued prior to decision of 
August 7, 1925, A-9682. 

A-16024. (S). Subsistence—Post of 
duty—Internal Revenue Service. 

Field employes of the Internal Reve- 
nue Service on change of post of duty 
are not entitled to subsistence at Gov- 
ernment expense at old station prior to 
date of departure therefrom nor at the 
new station subsequent to date of ar- 
rival thereat. 


The delay of the administrative offi- 
cers in notifying their respective dis- 
bursing officers of decisions of the 
Comptroller General can not operate to 
delay the effective date of said deci- 
sions. 843, 
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Postal Service 


Latest Government Documents 
and Publications 


DOCUMENTS described in this column are obtainable at prices stated from 

the Superintendent of Documents, Government Printing Office, Washing- 
ton, D. C. Digests are printed so they can be cut out and pasted on the Stand- 
ard Library-Index and File Cards, measuring 7.5 centimeters by 12.5 centi- 
meters, approximately 3 by 5 inches, used in the majority of libraries in 


America, and filed for reference. 


Notice to Libraries: 
Number enclosed in [ 


The Library of Congress card numbers are likewise given. 
] indicate an open card entry covering the serial set 


as a whole. Numbers enclosed in ( ) indicate the Congressional Library card 
printed for an EARLIER issue of the document and substantially correct and 


usable for the reprint. 


Cards require about four weeks to prepare and print: 


those ordering cards from this list will occasionally have to wait; the OUT 
check has its full significance. 


JOURNAL OF AGRICULTURAL RESEARCH: VOLUME 33, NUMBER 4: 


PUB- 


LISHED BY THE AUTHORITY OF THE SECRETARY OF AGRICULTURE 
WITH THE COOPERATION OF THE ASSOCIATION OF LAND-GRANT COL- 
LEGES: Subscription price (domestic), $4.00 per year (two volumes: bi-monthly): 


Single numbers, 20 cents each. 

CARD I: 
(CONTENTS: 

“ GRAPE JUICES. 


[Agr. 13-1837] 


I—DISTRIBUTION OF VOLATILE FLAVOR IN GRAPES AND 
By John W. Sale, Chemist in Charge, and J. B. Wilson, 


Associate Chemist, Water and Beverage Laboratory, Bureau of Chemistry, De- 


partment of Agriculture. 


Anthranilic acid ester in grapes, grape products and imitation grape prepara- 
tions can be determined quickly and accurately by a new method developed by the 
Department of Agriculture: the content of anthranilic acid ester, and of volatile 
esters is a true measure of the intensity of aroma in grapes and their juices. 
II—SPECIFIC INDENTITY OF WHIPWORMS FROM SWINE. By Benjamin 

Schwartz, Associate Zoologist, Bureau of Animal Industry, Department of Agri- 


culture. 


A morphological comparison of whipworms (Trichuris) from man, the Chimpan- 
zee, Cercopithecus and swine, has shown that the worms from these hosts are mor- 


phologically indistinguishable. 
CARD II: 


II—LABORATORY EXPERIMENTS WITH ARSENICALS IN THE CONTROL 
OF THE CODLING MOTH. By E. J. Newcomer, Associate Entomologist, De- 
ciduous-Fruit Insect Investigations, Bureau of Entomology, Department of Agri- 


culture. 


Comparison of tests with Casein Spreader, Lead Arsenate, Lime-Sulphur, Oil 

Emulsions, Zinc arsenate, Calcium arsenate and Paris Green. ‘ 

IV—LIFE OF THE HICKORY SPIRAL BORER, AGRILUS ARATUS SAY. By 
Fred A. Brooks, Associate Entomologist, Fruit Insect Investigations, Bureau of 
Entomology, Department of Agriculture. 

“It seems probable that the hickory spiral borer may be held in check in nurser- 
ies and other plantation of small hickory and pecan trees by dusting or spraying 


with arsenicals.” 


V—THE PINE BUTTERFLY, NEOPHASIA MENAPIA FELDER. By James C. 
Evenden, Associate Entomologist, Forest Insect Investigations, Bureau of Ento- 


mology, Department of Agriculture. 


A study of the insect that has defoliated thousands of acres of yellow pine along 
the Little Salmon and Fayette Rivers in Idaho, and the natural enemies that have 


been discovered. 


VI—SUSCEPTIBILITY OF THE BEAN TO THE VIRUS OF THE SUGAR-BEET 
CURLY-TOP. By Eubanks Carsner, Associate Pathologist, Office of Sugar Plants, 
Bureau of Plant Industry, Department of Agriculture. 

Comparative tests of the susceptibility of seven varieties of beans, Montana 

White, Prolific Black Wax, Pencil Pod Black Wax, Giant Stringless, Full Measure, 

Improved Golden Wax, Black Valentine, all grown in Twfm Falls County, Idaho, to 


the viruliferous Leaf Hoppers. 
CARD III: 


VII—QUANTITATIVE INHERITANCE IN PHASEOLUS. By Karly Sax, Biologist, 

Maine Agricultural Experiment Station. - 

Studies of characteristics of First, Second and Third Generation of crosses and 
recrosses of several varieties of bush and pole beans, and characteristic inheritances. 
VIII—CRANBERRY FLOWER-BUD INVESTIGATIONS. By Donald Sewall La- 

croix, Investigator, Cranberry Substation of the Massachusetts Agricultural Ex- 


periment Station. 


“The significance of the study of the fruit-bud in any plant of economic impor- 
tance is apparent when it is considered that the subsequent fruitfulness of any such 
plant depends upon the formation and proper development of the buds in their in- 


cipient stages. 


IX—BROWN-SPOT DISEASE OF SOY BEAN. By Frederick A Wolf, Plant 
Pathologist, Office of Fruit Diseases, Bureau of Plant Industry, Department of 
Agriculture, and S. G. Lehman, Plant Pathologist, North Carolina Agricultural 


Experiment Station. 


“The disease is seed-borne; it appears first on the cotyledons, spreads thence to 
the unifoliate leaves, from these to the trifoliate leaves, and causes defoliation from 
below upward: it is caused by the imperfect fungus Septoria glycines Hemmi: no 
ascogenous stage known: the condida remain viable during winter on decaying stems 


and leaves.” 
CARD IV: 


X—PYTHIUM ROOT ROT OF SOY BEAN. By S. G. Lehman, Plant Pathologist, 
North Carolina Agricultural Experiment Station, and Frederick A. Wolf, Plant 
Pathologist, Office of Fruit Diseases, Bureau of Plant Industry, Department of 


Agriculture. 


This malady manifests itself by the “presence of necrotic wet-rot lesions which 
involve the stems and roots near the ground and cause the plants to wither and die: 


the disease is a fungus parasite.” 


XI—SOY-BEAN ANTHRACNOSE. By S. G. Lehman, Plant Pathologist, North 
Carolina Agricultural Experiment Station, and Frederick A. Wolf, Plant Patholo- 
gist, Office of Fruit Diseases, Bureau of Plant Industry, Department of Agricul- 


ture. 


Another seed-borne organism that develops as a fungus that kills the plants. 
XII—DISEASES OF THE SOY BEANS WHICH OCCUR BOTH IN NORTH CARO- 

LINA AND THE ORIENT. By Frederick A. Wolf, Plant Pathologist, Office of 

Fruit Diseases, Bureau of Plant Industry, Department of Agriculture, and S. G. 

Lehman, Plant Pathologist, North Carolina Agricultural Experiment Station. 

A discussion of seven seed-borne diseases that have been transmitted from East- 


ern Asia, where the soy bean is native. 


sy 


The Department of War has issued Spe- 
cial Orders No. 257 to Army personnel as 
follows: 

Medical Corps. 

The following officers in the Medical 
Corps are named First Lieutenants in the 
Medical Corps, Regular Army, effective 


Ogtober 23, 1926. 

Kemp, First Lieut. Hardy Alfred (Re- 
serve) William Beaumont General Hos- 
pital, El Paso, Tex., to Cassville, Mo., where 
he stands relieved. 

Murphy, Maj. William A., so much of Par. 
24, Special Orders No. 219 as assigns him 
to Camp Lewis, Wash., is amended to as- 
sign him to Fort Eustis, Va. He will 
proceed to Cristobal, Canal Zone, at the first 
opportunity and take the first available 
transport for New York city and thence to 
proper station. 

Quartermaster Corps. 

Rolfe, Col. Robert H., Fort Sam Hous- 
ton, Tex., to Fort Huachuca, Ariz. 

Brady, Maj. Edward Joseph, Washing- 


Army Orders 


ton, D. C., to office of Assistant Secretary 
of War, for training. 
Other Branches. 

Townsend, Maj. Thomas B., Inf., Camp 
Harry J. Jones, Douglas, Ariz., to Ninth 
Corps Area, San Francisco, Calif. 

Wilson, First Lieut. Hugh M., Inf., Jef- 
ferson Barracks, Mg., to Presidio of San 
Francisco, Calif. 

Rhodes, Sgt.. Dorsey, Howard University, 
Washington, D. C., to 9th Cavalry Band, 
Fort Riley, Kans. 

Baughman, Contract Surgeon John A., 
U. S. A., assigned to duty at Seward, Ala. 
Leaves of Absence. 

Edwards, Lieut. Col. Frank B., Coast Ar- 
tillery, 20 days.’ 

Smith, Col. Charles C., adjutant general, 
1 month. 

Teter, Maj. Joseph J., Coast Artillery, 2 
days. 

Grose, Capt. John E., Inf., 1 month. 

Retirements. 

Turner, First Sgt. Paul, Coast Artillery, 
Fort Amador, C. Z. 

Lloyd, First Sgt. Clarence W:, Fort Ham- 
ilton, N. Y. 


Navy Orders 


Orders issued to Naval officers under date 
of October 28, 1926: 

Lieut. Comdr. Charles T, Blackburn, det. 
from all duty; to resignation accepted 
January 31, 1927. 

Lieut. Comdr. Frank D. Manock, desp. 
orders Oct. 12, 1926; modified., det. com- 
mand U. S. S. Kane; to Bu. Eng. 

Lieut. Charles L. Andrews, det. Nav. Trng. 
Sta., Newport, R. I.; to U. S. S. Henderson. 

Lieut. Henry Ernest, det. Navy Yard; to 
U. S. S. Vestal. 

Lieut. Marion C. Erwin, det. U. S. S. Penn- 
sylvania; to Nav. Trng. Sta., Great Lakes, 


Illinois. 
Lieut. Stephen A. Loftus, det. U. S. S. 
u. 8,. §. 


Seattle; to U. S. S. Vestal. 

Lieut. Harry E. Stevens, det. 
Vestal; to Navy Yard, Ne Y. 

Lieut. George W. Waldo, det. U. S. S. 
Vestal; to Navy Yard, N. Y. 

Lieut. (j.g.) Edward B. Curtis, det. Nav. 
Air Sta., Pensacola, Fla.; to U. S. S. Mar- 
blehead. 


é 


, 


—_——$ 

Ensign Joseph W. Callahan, det. U. S. S. 
Savanah; to U. S. S. California. 

Ensign George W. Evans, jr., to treat- 
ment, Nav. Hosp., San Diego, Calif. 

Ensign Theodore R. Frederick, 
August 2, 1926, modified; 
Cuyama.| 

Ensign Wallace W. Fuller, det. U. S. S. 
Oklahoma; to treat. Nav. Hosp., Mare Island, 
California. 

Ensign Fielder A. Jones, det. U. S. S. Sa- 
vannah; to U. S. S. Arizona. 

Ensign Lyman M. King, orders August 2, 
1926, modified; to U. S. S. Cuyama. 

Ensign Samuel M. Tucker, det.t U. S. §. 
Savannah; to U, S. S. Colorado. 

Lieut. James C. Kimball (M.C.), det Navy 
Yard, New York, N. Y.; to U. S. S. Hannibal. 

Ch. Gun. Joseph F. Cormody, relieved all 
active duty; to home. 

Gun. Leon G. Hambly, det. U. S. S. Shaw- 
mut; to U. S. S. Raleigh. 

Rad. El. George W. Almour, det. Nav. Sta,, 
Key West, Fla.; to U. S. S. Saratoga, 


orders 
% o: Bs & 


Books and 
Publications 


Limit Put on Data 
To Be Furnished by 


Veterans’ Bureau 


Order Issued by Director 
Hines Applies to Both 


Mental and Physical 
4 Wards. 


Director Frank T. Hines of the United 
States Veterans’ Bureau has just pub- 
lished an order outlining the informa- 
tion which may be furnished other gov- 
ernmental agencies relative to the mental 
and physical conditions of veteran wards 
of the Bureau. The full text of Director 
Hines’ order is as follows: 

1. The limitations of Section 30 of the 
World War Veterans’ Act, 1924, as 
amended, are not applicable to the fur- 
nishing of information concerning the 
physical or mental condition of United 
States Veterans’ Bureau beneficiaries 
who are Federal employes, to other Fed- 
eral Government Agencies, when re- 
quested in writing and when such infor- 
mation is required for official purposes. It 
is entirely in accordance with the gen- 
eral poligy of the Bureau to consider 
that iMecdenie in one Federal Agency 
is available, for official purposes, to all 
Federal Agencies, and the fact that such 
information is confidential to the Fed- 
eral Government does not preclude its 
disclosure by this Bureau to another 
agency of the Federal Government. 

2. Therefore, upon receipt of a written 
request from another Federal Agency 
for information relative to the reason 
for one of their employes reporting to 
the Bureau, the following information 
will be supplied: 

(b) If, on the other hand, the claimant 
for examintion, that fact will be stated 
indicating whether examination was de- 
sired to determine present physical con- 
dition, or to determine if treatment was 
needed. . 

(b) If on the other hand, the claimant 
is in need of or in receipt of treatment, 
the statement will be furnished that the 
claimant is in need of or receiving treat- 
ment for a service connected condition 
or for a condition that is aggravating a 
service-connected condition. This should 
sufficiently meet the needs of the other 


_ Federal Agency, but if such agency actu- 


ally requires specific information relative 
to the diagnosis or symptons of the con- 
dition requiring treatment or under 
treatment, such further details may be 
supplied upon receipt of written request 
therefor, upon the clear understanding 
that it is to be treated as strictly con- 
fidential and should not be furnished the 
claimant or any other person. 


Regulations Given 
For Brain Operations 


United States Veterans’ Bureau 
Requires Complete Data 
With Applications. 


Dr. B. W. Black, Medical Director of 
the United States Veterans’ Bureau, has 
just made public a new circular govern- 
ing procedure of Bureau officials in re- 
questing authority for perfdrning brain 
operations upon veteran wards of that 
office. The full text of the order fol- 
lows: 

1. In submitting a tequest in accord- 
ance with the procedure set forth in Gen- 
eral Order No. 110-D for authority for 
operative procedure on the brain, this 
office desires that a complete report be 
submitted at the time the request is 
made to the Medical Director, Central 
Office. This report will cover a com- 
plete physical and neurological examina- 
tion, showing the findings upon which 
is based the need for operation; what 
benefits can reasonably be expected to 
follow as a result of this operation; and 
a full statement of the patient’s present 
condition and prognosis. 

2..A supplemental report will be sub- 
mitted as soon after the operative pro- 
eedure as possible, giving a_ detailed 
statement as to the pathology found at 
the time of operation. Sections of any 
tissue removed should be prepared in the 
usual way and submitted to the U. S. 
Veterans’ Bureau Unit, Army Medical 
Museum, Washington, D. C. 

8. Following the operation and until 
the patient has fully convalesced, a re- 
port of his progress toward recovery will 
be submitted every two weeks tg Yhe 
Medical Service, Central Office. 


Instructions Issued 


On Return of Mails 


R. S. Regar;} Third Assistant. Post- 
master General, has just announced in 
a notice to postmasters, that undeliver- 
able matter bearing senders’ pledges to 
pay return postage must be promptly 
returned. The Department, he said, 
has received*complaints that some post- 
masters are ignoring such pledges. 

The full text of the announcement 
follows: 

Complaint has been received that un- 
deliverable third-class matter bearing 
the sender’s pledge to pay return post- 
age is not being promptly returned in 
some cases. Complaint is also made 
that in other instances such matter is 
returned as unclaimed which in fact is 
deliverable to the addressee at the office 
from which returned. 

Postmasters should give this matter 
careful attention and see that every 
undeliverable piece of such matter bear- 
ing the pledge of the sender to pay 
return postage is promptly returned to 
him in accordance with his request, 
under the provisions of section 614, 
Postal Laws and Regulations, care being 
taken to guard against the return of 
matter which in fact is deliverable, 
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Prohibition 


| Direct Appeal Held |Pnishment for Single Prohibition Crime 


Supreme Court Holds State and Federal Courts 


Both May Try Dry La 


Tribunal of Louisiana 
Is Upheld by Decision 


Ruling Says Guilt, If Proven, fs 
Violation of Statutes of 
Both Jurisdictions. 


(Continued From Page 1.) 
States of which the Federal District 
Court had jurisdiction under Sec. 256, 
Judicial Code; and that even if the accu- 
sapion could be entertained, the arrest 
under State process while the accused 
were under bail awaiting trial in a Fed- 
eral district court was in derogation of 
the authority of the latter and did not 
give jurisdiction of their persons. 

This ruling was sustained. The Eight- 
eenth Amendment, the court said, con- 
templates that the manufacture of in- 


toxicating liquor for beverage purposes 
may be denounced as a criminal offense 
both by Federal and State laws and that 
they may not only coexist but be given 


full operation each independently of the 


other and may be prosecuted and pun- 





ished as two offenses without in any | 


way infringing upon the constitutional 
rule against double jeopardy. 

Mr. Justice Brandeis delivered the 
opinion of the court dismisisng the case 
of Will Moore, Insurance Commissioner, 
appellant, v. Fidelity and Deposit Com- 
pany. The case was on direct appeal 
from the District Court for the District 
of Oregon, and involved the constitu- 
tionality of the “confiscation coverage 
insurance, which was being used in the 
State of Oregon by dealers selling cars 
on part payment to protect their inter- 
ests in case the cars were confiscated for 
a law violation. 

The Court did not consider the case on 
its merits, as _Mr. Justice Brandeis 
pointed out that the Act of 1925 changed 
Section 238 of the Judicial Code so that 
there is no right to a direct appeal from 
a District Court on constitutional 
grounds alone. The right exists now only 
in eases falling within the provisions 
enumerated in that section as amended. 
In other cases, as this one, the case must 
go in the first instance to the Circuit 
Court of Appeals, thence to the Supreme 
Court of the United States only for a re- 
view of the Circuit Court of Appeals’ ac- 
tion. 


Supreme Court Issues 


Orders in Various Cases 

The following orders of the court were 
announced, by Chief Justice Taft: . ‘ 

No. 703.'' Williami M. Webb, petitioner, 
v. The United States of America. On 
petition for a writ of certiorari to the 
United States Circuit Court of Appeals 
for the Seventh Circuit. The motion for 
leave to proceed further in this cause in 
forma pauperis is denied, for the reason 
that the court, upon inspection of the 
proceedings below as submitted in An- 
dehson v. The United States, No. 430; 
Bovard v. The United States, No. 
431; Jones v. The United States, No. 
432, and Carter v. The United States, 
No. 433, finds that there is no ground for 
certiorari, application for which is also 
denied. The costs already incurred 
herein by direction of the court shall be 
paid by the clerk from the special fund 
in his custody as provided in order of 

ber 29, 1926. 

ONO 175. Herman A. Uihlein, August 
E. Uihlein, George Uihlein et al., plain- 
tiffs in error, v. The State of Wisconsin, 
Neele B. Neelen, Public Administrator 
of Milwaukee County, et al. On writ of 
error to the Supreme Court of the State 
of Wisconsin. Per curiam: Reversed on 
the authority of Schlesinger v. Wis- 
consin, 270 U. S. 230. 

No. 568. United States Steel Products 
Company, claimant, etc., petitioners, v. 
Donald J. Adams. Petition for a writ 
of certiorari to the United States Cir- 
cuit Court of Appeals for the Fifth Cir- 
cuit granted. j 

No. 577. St. Louis and San Francisco 
Railroad Company et al, petitioners, v. E. 
B. Spiller et al. Petition for a writ of 
certiorari to the United States Circuit 
Court of Appeals for the Eighth Circuit 
granted. 


Writ of Certiorari Granted 


To H. L. Eveland et al. 

No. 592. H. L. Eveland, Hugh smith 
and B. W. Baer,. Constituting the Tax 
Commission of the State of South Da- 
kota, petitioners, v. Chicago and North- 
western Railway Company. Petiticn for 
a writ of certiorari to the United States 
Circuit Court of Appeals for the Eighth 
Cireuit granted. 

No. 601. Aetna Insurance Company et 
al, petitioners, v. Ben C. Hyde, Superin- 
tendent, etc. Petition for a writ of cer- 
tiorari to the Supreme Court of the 
State of Missouri granted. 

No. 450. William Lee Popham, peti- 
tioner, v. The United States of America. 
Petition for a writ of certiorari to the 
United States Circuit of Appeals for the 
Fifth Circuit denied. 

No. 558. The Virginian Railway Com- 
pany, petitioner v. The United States of 
America, owner of Steam Tug Barren- 
fork. Petition for a writ of certiorari 
to the United States Circuit Court of 
Appeals for the Fourth Circuit denied. 

No. 559. L. J. Riggs. petitioner v. Sie- 
gel Workman, United States Marshal 
for the Southern District of West Vir- 
ginia. Petition for a writ of certiorari 
to the United) States Circuit Court of 
Appeals for the Fourth Circuit denied. 

No. 560. L. J. (Bear Cat) Riggs, peti- 
tioner v. The United States of America. 
Petition for a writ of certiorari to the 
United States Circuit Court of Appeals 
for the Fourth Circuit denied. 

No. 562. New York and Cuba Mail 
Steamship Company petitioner v. The 
United States of America and Flannery, 
Guinan and Moran, Inc. Pétition for a 


| Sixth Supreme Judicial District of the | 


| 


| 


| 
| 





| 


| 


| Kelley and Sukey Kelley. 


writ of certiorari to the United States 
Circuit Court of Appeals for ‘the Sec- 
ond Circuit denied. 

No. 568. New York and Cuba Mail 
Steamship Company, petitioner v. The 
United States of America and Flannery, 
Guinan and Moran, Inc. Petition for a 


| writ of certiorari to the United States 


Circuit Court of Appeals for the Sec- 
ond Circuit denied. 

No. 565. M. Samuel and Sons, Inc., 
petitioner, v. The Second National Bank 
of Toledo. Petition for a writ of cer- 
tiorari to the United States Circuit Court 
of Appeals for the Second Circuit de- 


| nied. 


No. 566. 
H. F. Wilcox Oil and Gas Company, Al- 
bert Kelly et al, petitioners, v. Robert 
Petition for a 
whit of certiorari to the Supreme Court 


of the State of Oklahoma denied. 
No. 569. Louis Rauch, pétitioner, v. 
A. F. Duff. Petition for a writ of cer- 


iorari t Ss Court of the State | y for 
eS ee | of habeas corpus without prejudice and 


| without costs to either party, per stipu- 


of Mississippi denied. 
No. 571. Texas and New Orleans Rail- 


road Company and United States Fidelity | 
and Guaranty Company, petitioners, v. | 


J. J. Cammack. Petition for a writ of 
certiorari fo the Court of Civil Appeals, 


State of Texas denied. 


No. 572. Calcasieu National ae | 
Petition for a writ of | 
certiorari to the United States Circuit | 


Southwest Louisiana, petitioner, v. 
fred Campbell. 


Court of Appeals for the Fifth Circuit 
denied. 

No. 573. William -G. Benham and 
Dwight Harrison, petitioners, v. 
United States of America. Petition for 
a writ of certiorari to the United States 
Cireuit Court of Appeals for the Sixth 


Circuit denied. : 


Public Works Commission 
Denied Writ of Certiorari 

No. 576. William F. Williams and 
Frank E. Lyman, Commissioners of Pub- 
lic Works etc., petitioners, v. General 
Outdoor Advertising Company, Inc., O. J. 


Gude Company, Thomas Cusack Com- | 


pany et al. Petition for a writ of cer- 
tiorari to the United States Circut Court 


of Appeals for the First Circuit denied. 

No. 578. Henderson County, Tennessee, 
petitioner, v. Sovereign Camp, Woodmen 
of the World. Petition for a writ of 
certiorari to the United States Circuit 
Court of Appeals for the Sixth Circuit 
denied. 

No. 584. George Langstaff, petitioner, 
v. Robert H. Lucas, Collector of Internal 
Revenue of the United States, Kentucky 
District. Petition for a writ of cer- 
tiorari to the United States Circuit Court 
of Appeals for the Sixth Circuit denied. 

No. 585. A. I. Winsett, Nathan Ken- 
dall, Charles E. Walker, et al., petition- 
ers, v. H. J. Spurway, receiver of The 
Tucson National Bank. Petition for a 
writ of certiorari to the Supreme Court 
of the State of Arizona denied. 

No. 586. M. Wehby, John Joseph, Raf 
R. Flores, et al., petitioners, v. H. J. 
Spurway, Receiver of The Tucson Na- 
tional Bank. 
tiorari to the Supreme Court of the State 
of Arizona denied. 

No. 587. The State of Montana, peti- 
tioner, v. Sunburst Refining Company. 
Petition for a writ of certiorari to the 
Supreme Court of the State of Montana 
denied. 


Federal Life Insurance 
Company Fails to Get Writ 

No. 588. Federal Life Insurance Com- 
pany, petitioner, v. Mrs. Jennie M. Ras- 
coe. Petition for a writ of certiorari to 


The | 


Petition for a writ of cer- | 


| 
| 
| 
| 
| 


; Johnson, 
New State Land Company, | 


| 





| First Circuit. 


w Violator for Same Offense 


Insurance Case Sent 
Back to Lower Court 


Direct Appeal From District 
Judge, In Oregon, Called 
Without Authority. 


Supreme Court © 


| 


| Law Said to Restrict Right to 


| 


} 


Court of Appeals for the Fifth Circuit 


Cc 
denied. 

The following motions were made by 
counsel in the several cases: 

No. 58. Everett Flint Damon ex 
Chin Hen Youe, appellant, v. John P. 
Commission of Immigration. 
Appeal from the District Court of the 


Writs of 


Certiorari 


Void, Suit Dismissed 


By Supreme Court 


Overleap Circuit Court 
Except Under Enumer- 
ated Circumstances. 


WILL Moore, INSURANCE COMMISSIONER, 
APPELLANT, V. FIpeLIty AND Deposit 
Co. BT AL.; SUPREME COURT OF THE 
UNITED STATES; No. 185. 


The Supreme Court 


| States dismissed this case without con- 


rel. | 


United States for the District of Massa- | 


chusetts transferred from the United 


States Circuit Court of Appeals for the | 


Case remanded to the 
District Court of the United States for 


the District of Massachusetts with direc- 
tions to dismiss the petition for a writ 


lation of counsel, on motion of Mr. Solic- 
itor General Mitchell in that behalf. 


sidering its merits, as the court declared 
that this direct appeal from the District 
Court of the District of Oregon did 
not lie. 

The court held that the act of 1925 
changed Section 288 of the Judicial Code 
so that there is no right to a direct ap- 


peal from a District Court on constitu- | 
tional grounds alone, and rights exists | 


now only in cases falling within the pro- 
visions enumerated in that section as 
amended. Otherwise the case must go 


j-in the first instance to the Circuit Court 


No. 146. Suothern Surety Company, of | 


Des Moines, Iowa, plaintiff in error, v. 
The United States of America. 


Circuit Court of Appeals for the Eighth 
Circuit submitted by Mr. Solicitor Gen- 
eral Mitchell for the defendant in error. 

No. 507. Arnold J. Hellmich, United 
States Collector of Internal Revenue, pe- 
titioner, v. Missouri Pacific 
Company. Motion to advance submitted 
by Mr. Solicitor General Mitchell for the 
petitioner. 

No. 553. C. Dewey Brian, et al., plain- 
tiffs in error, vy. The United States of 
America. Motion to dismiss submitted 


| by Mr. Solicitor General Mitchell, Mr. 
| Assistant Attorney General Luhring and 


Mr. Henry S. Ridgely for the defendant 


| in error in support of the motion. 





Oklahoma and Texas 


Opposed in Case 

No. 6 Original. The State of Okla- 
homa, complainant, v. The State of 
Texas, defendant, The United States of 
America, intervener. Proposed form of 
decree of Texas and The United States 
submitted by Mr. R. H. Ward for the 
State of Texas with leave to counsel to 
make suggestions of names of Commis- 
sioners to be appointed herein. 

No. 524. Canal-Commercial Trust and 
Savings Bank, et al., plaintiffs in error, 
v. Earl Brewer. Motion to amend judg- 
ment by taxing penalty and costs sub- 
mitted by Mr. William Warfield Ross in 
behalf of Mr. John W. Cutrer for the 
defendant in error in support of the 
motion, and by Mr. Marcellus Green, Mr. 


-Garner W. Green, and Mr. Chalmers Pot- 
ter for the plaintiffs in error in opposi-~ 


tion thereto. 
No. 334. R. C. Breen, et al., plaintiffs 
in error, v. Morton Denison Hull, et al. 


| Motion to dismiss submitted by Mr. 


Stiles W. Burr in behalf of Mr. Frank D. 
Adams, Mr. Elmer F. Blu, Mr. George 
W. Morgan, Mr. Nathan L. Miller and 
Mr. Kenneth B. Halstead for the de- 
fendants in error in support of the mo- 


| tion, and by Mr. H. V. Mercer for the 


plaintiffs in error in opposition thereto. 

No. 412.°Bedford Cut Stone Company 
et al., petitioners, v. Journeymen Stone 
Cutters’ Association of North America 
et al. Motion to advance submitted by 


|-Mr. Daniel Davenport, Mr. Charles Mar- 


tindale and Mr. Walter Gordon Merritt 


| for the petitioners. 


the United States Circuit Court of Ap- | 


peals for the Sixth Circuit denied. 


No. 590. Gordon Campbell, petitioner, | 


v. The United States of America. Peti- 
tion for a writ of certiorari to the United 


States Circuit Court of Appeals for the | 


Ninth Circuit denied. 

No. 593. Ford 
pany, petitioner, v. Janet’ Neeley et al. 
Petition for a writ of certiorari té the 
United States Circuit Court of Appeals 
for the Seventh Circuit denied. 


No. 594. George S. Kunihiro, peti- 


| tioner, v. M. O. Coggins Company, Clif- 
| ford A. Coggins, C. Swift Bollens et al. 
| Petition for a writ of certiorari to the 


United States Circuit Court of Appeals 
for the Ninth Circuit denied. 

No. 595. George S. Kunihiro, peti- 
tioner, v. The Lyon Brothérs Company, 
Arthur Miller, M. O. Coggins Company 
et al. Petition far a writ of certiorari to 
the United States Circuit Court of Ap- 
peals for the Ninth Circuit denied. 

No. 597. Sioux City Bridge Company, 
petitioner, v. Walter E. Miller, as County 
Treasurer of Dakota County, Nebraska, 
et al. Petition for a writ of certiorari to 
the United States Circuit Court of Ap- 
peals for the Eighth Circuit denied. 


Petition Is Rejected 


In. Celluloid Co. Suit 

No. 598. The Celluloid Compan pe- 
titioner, v. Commonwealth of 
chusetts. Petition for 9 writ of certie. v1 
to the Supreme Judicial Court of the 
State of Massachusetts denied. 

No. 599. Aaron T. Bliss, Vierx « 
land County et al., petitioners, v. James 
C. Graves and Clifford G. Olmstead. i’e- 
tition for a writ of certiorari to the Su- 
preme Court of the State of Michigan 
denied. 

No. 600. Central National Bank of Ma- 
rietta, Ohio, as administrator de bonus 
non of the estate of Harry B. Hulings, 
deceased, petitioner, v. Commodore D. 
Dodson. Petition for writ of certiorari 


| 


| 


Hydro-Electric Com- | 


No. 635. H. A. Pharr, Trustee in Bank- 
ruptcy of Mobile Shipbuilding Company, 
petitioner, v. The United States. Leave 
granted to file brief of the Council of 
American Shipbuilders, Inc., as amicus 

[Continued on Page 16, Col. 1.] 


Supreme Court Admits 
14. Attorneys to Practice 


The following attorneys were formally 
presented, on November 1, and admitted 
to practice before the Supreme Court of 
the United States: James H. Littlehales, 
Washington, D. C.; Harry B. Parris, 


Motion | 
| to transfer case to the United States 


Railroad | 


| those who sell automobiles on conditional | 
sale are insured against loss arising from 


of Appeals, thence to the Supreme Court, 
only for a review of the action of the 
Circuit Court of Appeals. 

The full text of the opinion, delivered 
by Justice Brandeis, follows: 

Three companies licensed to do busi- 
ness in Oregon brought this suit against 
its insurance commissioner in the Fed- 
eral court for that State. 

Insurance Held Void. 

The bill alleges that a former commis- 

sioner had authorized these companies 


to issue indemnity bonds, commonly 
called “Confiscation Coverage,” by which 


their confiscation for violation of law; 
that the defendant has entered an order 
cancelling this authorization, on the 
ground that insurance of this nature is 
void as against public policy because it 
serves to encourage the transportation 
of intoxicating liquors in violation of 
law; and that he has threatened to an- 


| nul the plaintiffs’ licenses, unless they re- 


frain entirely from writing such indem- 


| nity bonds. 


The bill charges that the defendant’s 
action is in excess of the powers confer- 
red upon him by the statutes of the 
State; and that his wrongful acts will, 
unless restrained, deprive plaintiffs of 
their property without due process of 
law in violation of the Fourteenth Amend- 
ment. The bill prays for both a pre- 


| liminary and a permanent injunction. 


The defendant moved to dismiss the 
bill, on the ground that it did not state 
facts sufficient to constitute a cause of 
action. The motion was overruled. An 
answer was filed. Parts of it were 
stricken out on plaintiff’s motion. What 
remained admitted substantially all the 
allegations of the bill. 

One Judge Heard Case. 

The case was then heard 
by a single judge, who on May 18, 
1925, entered a final decree for an 
injunction. The constitutional question 
presented by the bill was not passed 
upon. The decision was rested solely 


further 


Upon the ground that the order com- | 
plained of was in excess of the powers | 


conferred by the statutes upon the in- 
surance commissioner. 3 F. (2d) 652. 


An appeal to this Court was allowed 
24330 


by the District Judge. A motion having 
been made to advance the case for argu- 
ment, this Court, of its own motion, 
entered a rule that the appellant show 
cause why the appeal should not be dis- 
missed for lack of jurisdiction in this 
Court. Upon return to the rule, the case 
was set for argument. 

The bill invoked the jurisdiction of the 
Federal Court on the ground of diversity 
of citizenship as well as on the ground 
that plaintiffs’ constitutional rights were 
threatened. 


Although the constitutional question | 


raised was not passed upon by the Dis- 
trict Court, the allegations of the bill 


| would have supplied the basis for a direct 


Eufaula, Okla.; Shelby M. Jett, Akron, | 


O.; Henry George Gress, Somerset, Pa.; 
Charles P. O’Neil, Detroit, Mich.; Clar- 
ence E. Page, Detroit, Mich.; John R. 
Watkins, Detroit, Mich.; Frank M. Par- 


rish, Washington, D. C.; Randall J. Le- | 


Boeuf, Jr., Albany, N. Y.; Albert J. Dan- 
aher, Albany, N. Y.; Alexis J. Rogoski, 
Muskegon, Mich.; Harry L. Jacobs, Kan- 
sas City, Mo.; Julius C. Shapiro, Kansas 
City, Mo., and Henry C. Hunter, of New 
York City. 


Army May Make Targets 
Of Its Surplus Buckram 


The Department of War has just an- 


| nounced that it is planning to use a sur- 


Massa- | 


plus of some 12,000 yards of buckram 
cloth in making targets for rifle prac- 
tice. Tests will be made, it was ex- 
plained, to see whether the cloth is suit- 
able for such a purpose. 


| of the announcement follows: 


wtid- | 


In the interest of economy the Chief 


of Infantry, Major General Robert H. | 


| Allen, has instructed the Infantry Board 


| at Fort Benning, Ga., 


to the Supreme Court of the State of | 


Ohio denied. 
No. 602. Warren O. Watson, trustee 
in bankruptcy et al., petitioner, v. J. Hall 


| LeBlane, bankrupt. Petition for a writ of 


, Quartermaster General. 


to test Buckram 
canvas as a substitute for cloth now used 
in making targets for rifle practice. 
Buckram canvas is the material com- 
monly used as a stiffener in men’s coats, 
and with the sizing removed is similar 
in texture to burlap. 

Some 12,000 yards of this material 
have been reported as surplus by the 
If it is found 
satisfactory for target purposes it wii? 
be transferred to the Ordnance Depart 
ment for issue as a substitute for target 


certiorari to the United States Circuit | cloth. 


The full text | 


| after May 





appeal under section 238 of the Judicial 
Code before that section was amended 
by Act of February 13, 1925, c. 229, 43 
Stat. 936, 938. Compare Winchester v. 
Winchester Water Works, 251 U. S. 
192, 193. 
| Right Was Limited. 

But section 238 was so far changed 
by that Act, that-now there is no right 
to a direct appeal on constitutional 
grounds alone; the right exists now only 
in cases falling within the provisions 
enumerated in that section as amended. 
Otherwise the case must go in the first 
instance to the Circuit Court of Appeals 
and may come here only for review of 
that court’s action. See Application of 
Buder, 271 U. S. —. 

The Act of 1925 applies, as the decree 
of which review is sought was entered 
13, 1925. Among the pro- 
visions enumerated in section 2388 as 


| amended is section 266 of the Judicial 


Code. It is contended that this case falls 
within the latter section. It was amended 
by the addition of the following pro- 
vision: 

“The requirement respecting the pres- 
ence of three judges shall also apply to 
the final hearing in such suit in the dis- 
trict court; and a direct appeal to the 


Supreme Court may be taken from a | 


final decree’ granting or denying a per- 
manent injunction in such suit.” 
Appellant contends that this appeal 


lies under section 266, because the order | 


of the insurance commissioner is an 
order of an administrative board; and the 
suit is one which seeks relief by way of 


“interlocutory injunction suspending or | 


restraining 
*“ k® 


the enforcement 
of an order made by and ad- 
ministrative board * * * 


State 

constitionality 
In the case at bar there was an at- 

tack upon the order of the insurance 


upon the ground of un- 


mo 


commissioner *‘upon the ground of un- | 


constitutionality” within the meaning of 
section 266. Oklahoma Natural Gas Co. 


of the United | 


| 
| 


(oer 
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Not Double Jeopardy By Nation and State 


Supreem Court Rules That Constitutional Right Is Not 
Infringed by Two Convictions for One Offense. 


| DorAS HERBERT ET AL., PLAINTIFFS IN 
ERROR, V. STATE OF LOUISIANA; Su- 
PREME CoURT OF THE UNITED STATES; 
No. 24; NOVEMBER 1, 1926. 
A single act of manufacturing in- 
toxicating liquor denounced by the laws 
| of a State as well as by the laws of 


the United States, may be subjectéd to 
prosecution and punishment as two dis- 
tinct offenses, one against the State 
and one against the United States, with- 
out any infraction of the Constitutional 
| rule against double jeopardy (which is 
limited to repeated prosecutions for the 
same offense), the Supreme Court of 
the United States held in this review on 
writ of error from the Supreme Court 
| of Louisiana. 
The full text of the opinion of the 
court, delivered by Mr. Justice Van 
| Devanter, follows: 

The State of Louisiana, like the United 
States, has a statute making it a crimi- 
nal offense to manufacture intoxicating 
liquor for beverage purposes. 

A judgment of the Supreme Court of 
the State affirming a conviction under 
this statute, 158 La. 209, is presented for 
review by this writ of error. The writ 
was sued out before the Act of Febru- 
ary 13, 1925, chapter 229, 43 Stat. 936, 
and falls within the saving clause of the 
last section. 


Under Federal Indictment. 

When the accusation was preferred in 
the State court, and when the accused 
| were arrésted thereon, they already were 

cer lesen acacia 

v. Russell, 261 U. S. 290, 292. 
be assumed that the order was action 
| of an administrative board within the 
meaning of that section. Compare Fidel- 
| ity & Deposit Co. v. Tafoya, 270 U. S. 
| 426. 








Prayer Was Not Pressed. 

But the prayer for a preliminary in- 
junction was not pressed; nor was there 
any request that the case be heard by a 
court consisting of three judges, which 
would have been necessary under sec- 
tion 266 if the prayer had been pressed. 

That section as originally enacted ap- 
plied only where interlocutory relief was 
actually sought, regardless of the scope 
of the bill. Its purpose was to mini- 
mize, in an important class of cases, the 
delay incident to a review of a decree 
granting or denying an interlocultory 
injunction. 

The general purpose of the Act of 1925 
was to relieve this Court by limiting 
further the absolute right to a review 
by it. There is nothing in the provision 
added by that Act to section 266 which 
indicates a purpose to extend the appli- 
cation of that section—either as to the 
requirement of three judges or as to 
the right to a direct appeal—to a case 
in which an interlocutory injunction was 
not actually applied for. 

The occasion for the provision was 
considered in the Buder case. It author- 
izes a direct appeal to this Court from 
the final decree of the district court only 
where an application was made“for an 
interlocutory injunction and the case was 
heard before three judges. Dismissed. 

November 1, 1926. 
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The Bureau of Internal Revenue, De- 





acting under | 
and pursuant to the statutes of such | 


State or 
Territory 


pulation as 
of July 1, 1924 
(Bureau of 
the Census 
estimate) 


Alabama. . ; 
Arizona... 
Arkansas. . 
California. 
Colorado. . 
Connecticut 
Delaware. . 
D. of C.... 
Florida. ... 
Georgia... 
Hawaii.... 


ry Po 
x 


45,551 
394,331 
1,834,596 
3,913,236 
1,004,803 
1,503,869 
232,590 
486,936 
1,068,520 
3,028,728 
278,984 
481,125 
6,877,737 
3,036,775 
2,487,106 
1,805,555 
2,475,370 
1,864,385 
779,900 
1,521,190 
4,077,599 
4,066,223 
2,531,473 
1,790,618 
3,465,376 
629,008 
1,344,652 
77,407 
448,882 
3,442,695 
375,669 
10,974,642 
2,722,669 
679,232 
6,219,330 
2,200,307 
834,665 
9,208,986 
633,036 
1,761,746 
660,956 
2,408,846 
5,018,602 
484,645 
352,428 
2,423,942 


47,591 
21,301 
35,484 

511,218 
73,350 
143,406 
18,892 
77,836 
64,306 
62,651 
12,387 
21,436 
652,501 
156,845 
110,404 
84,080 
72,119 
67,658 
42,254 
126,226 
378,049 
328,733 
128,237 
27,213 
186,784 
44,011 
66,512 
10,664 
31,532 
299,904 
11,595 

1,215,640 
63,864 
19,160 

418,048 
63,357 
66,665 

718,427 
48,792 
28,090 
26,506 
66,981 

192,735 
28,685 
20,618 
71,597 

138,181 
75,037 

179,275 
22,947 


Illinois... . 
Indiana.... 


Kansas.... 
Kentucky... 
Louisiana. . 


Maryland.. 
pT ee 
Michigan. . 
Minnesota. 
Mississippi 
Missouri. . 
Montana... 
Nebraska. . 
| Nevada.... 


| New Jersey 
N. Mexico.. 
New York. 
N. Carolina 


| Oklahoma. 
Oregon. ... 


S. Carolina 
S. Dakota.. 
Tennessee. 





Vermont... 
| Virginia... 
| Washington 
A ee 
| Wisconsin. 
Wyoming.. 


112,364,309 


| Total... 7,369,788 


It may | 


partment of the Treasury, has issued an | 
; analysis of the income tax returns dur- 


ing the calendar year 1924, showing the | 
net taxable incomé of individuals and cor- | 


$159,918,982 
58,273,049 
110,255,418 
1,741,063,671 
205,087,973 
478,174,249 
64,179,747 
253,312,253 
250,963,654 
210,908,421 
46,395,290 
52,301,491 
2,413,605,350 
461,717,343 
298,734,381 
203,034,515 
238,094,411 
221,133,422 
135,221,259 
467,225,699 
1,320,156,959 
1,045,850,046 
375,588,940 
82,652,945 
632,532,962 
107,241,911 
189,371,665 
27,534,276 
94,132,914 
1,177,421,081 
31,951,117 
5,144,766,182 
200,888,953 
48,689,794 
1,403,748,590 
211,271,658 
189,884,373 
2,548,132,809 
191,556,190 
79,613,886 
66,124,303 
224,184,198 
638,109,285 
82,088,477 
63,630,620 
231,055,514 3,313,896 
398,961,927 
226,999,720 
496,659,728 
60,751,853 


25,656,153,454 


under indictment in the Federal District | 
Court for the same acts as an offense | 


against the Federal statute and were on 
bail awaiting trial in that court. When 
taken before the State court they inter- 
posed a plea, first, that it was without 
authority to entertain the. accusation, 
because the acts charged constituted an 
offense against the United States, of 
which the Federal "District Court was 
given exclusive jurisdiction by section 


256 of the Federal Judicial Code, and, | 


second, that even if the accusation 
could be entertained, their arrest under 
State process while they were on bail 
awaiting trial in the Federal District 
Court was in derogation of the authority 
of the latter, and therefore did not give 
jurisdiction of their persons. 

The plea was overruled and this is as- 
signed as error. We think the ruling 
was right. 

The Eighteenth Amendment to the 
Constitution contemplates that the man- 
ufacture of intoxicating liquor for bev- 
erage purposes may be denounced as a 
criminal offense both by the Federal law 
and by the State law; and that these 
laws may not only coexist but be given 
full operation, each independently of the 
other. 

Where such manufacture is thus doubly 
denounced one who engages therein com- 
mits two distinct offenses, one against 
the United States and one against the 
State, and may be subjected to prosecu- 
tion and punishment in the Federal 
courts for one and in the States courts 
for the other without any infraction of 
the constitutional rule against double 
jeopardy, it being limited to repeated 
prosecutions “for the same _ offense.” 
United States v. Lanza, 260 U. S. 377. 

The provision in section 256 of the 
Federal judicial code has no bearing on 
the authority of a State court to enter- 
tain an accusation for an offense against 
the State law. That provision relates 
to offenses “cognizable under the au- 
thority of the United States.” 

Only offenses against the laws of the 
United States are cognizable under its 
authority. Those against State laws are 
cognizable only under the authority of 
the State. And this is true where the 
same act is an offehse against both a 
law of the United: States and a law of 
the State. 

Citation of Previous Case. 

An argument is advanced to the effect 
that the State is denouncing the manu- 
facture of intoxicating liquor for bever- 
age purposes as a criminal offense and 
in taking proceedings to punish offenders 
is exerting a power derived from the 
Eighteenth Amendment, and therefore 
that all that is done by the State in that 
regard must be taken as done under the 
authority of the United States. 

The same argument was advanced in 
United States v. Lanza, supra, and was 
rejected as unsound for reasons which 
we deem it well to repeat here— 

“To ‘regard the Amendment as the 
source of the power of the States to 
adopt and enforce prohibition measures 
is to take a partial and erroneous view 
of the matter. Save for some restric- 
tions arising out of the Federal Consti- 





Income Taxes Detailed 


| porations together with detailed tax re- 
| turns. 

The table, which follows, shows the 
distribution of returns according to the 
population of the United States on July 
1, 1924. The proportion of the popula- 
tion filing returns was 6.56 per cent. The 


net income 
per return 
Per capita 
net income 


Net income 


$2,771,221 
511,987 
1,458,499 
37,880,658 
3,162,736 
12,593,904 
2,432,617 
5,765,861 
7,229,272 
3,398,860 
1,481,883 
261,008 
66,583,239 
6,655,560 
3,123,808 
1,918,019 
3,805,669 
3,528,511 
2,568,353 
12,073,312 
40,857,137 
30,983,705 
6,720,567 
1,155,729 
12,373,492 
731,111 
1,848,121 
184,334 
1,377,393 
31,941,148 
223,842 
236,774,567 
3,777,873 
268,090 
32,061,822 
3,794,477 
2,025,068 
77,873,521 
6,722,491 
727,462 
306,097 
3,419,535 
10,235,806 
599,194 
978,252 


$3,360.28 
2,735.70 
3,107.19 
3,405.72 
2,796.02 
3,334.40 
3,397.19 
3,254.43 
3,902.65 
3,366.40 
3,745.48 
2,439.89 
3,699.01 
2,943.78 
2,705.83 
2.414.78 
8,301.41 
3.268.40 
3,200.20 
3,701.50 
3.492.03 
3,280.59 
2,928.87 
3,037.26 
3,386.33 
2,436.71 
2,847.18 
2,581.98 
2,985.31 
3,925.99 
2,755.59 
4,232.15 
3,145.57 
2.541.22 
3,357.85 
3,534.62 
2,848.16 
3,571.68 
3,925.97 
2,834.24 
2,494.69 
3,346.98 
3,310.81 
2,861.72 
3,086.17 
3,227.17 
2,851.06 
3,025.17 
2,770.38 
2,647.49 


3,481.26 


$ 65.39 
147.78 
60.10 
444.92 
204.11 
317.96 
275.94 
620.22 
234.85 
69.04 
166.30 
108.71 
350.93 
152.04 
120,11 
112.45 
96.19 
118.61 
173.38 
307.14 
323.76 
257.20 
158.37 
46.16 
183.06 
170.50 
140.83 
355.71 
109.70 
342.00 
85.05 
468.79 
73.78 
71.68 
225.71 
96.02 
227.50 
276.70 
302.60 
45.19 
100.04 
93.07 
127.15 
168.38 
180.55 
95.32 
170..56 
144.02 
179.28 
280.15 


228.33 


3,231,233 
2,796,310 
7,344,053 

414,087 


704,265,390 
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| Off-Shore Surveys 
| Begin on Gulf Coasi 


| 


Department of Commerce vil 


} 


| Take Soundings to Depth — 
of 100 Fathoms. a 


The Coast and Geodetic Survey of | 
Department of Commerce has just 
nounced that work has been stafted on 
the complete offshore surveys of the 
Gulf Coast of the United States. 
Survey ship “Bache” under command 


Lieut. R. L. Sghoppe has arrived at Pene 
sacola, Fla. té™take up the work. 

In connection with the survey, the D 
partment of Commerce made public ¢ 
following statement: 

Work has been started on the complet 
offshore surveys of the gulf coast of 
United States by the United States Co 
and Geodetic Survey, it was stated 
by the Department of Commerce. 
survey ship Bache, under command of 
Lieutenant R. L. Schoppe, has arrived at 
Pensacola, Florida, to take up the works 

The gulf coast, for approximately fifs 
teen miles ,east of Pensacola entran 
was resurveyed in 1920 and 1922, an@ 
complete coast charts for that section 
prepared. Eastward of that limit the 
present charts are based on surveys made 
just before, and immediately after, the 
War of 1861, with the exception of recent 
work in some of the bays and entrances, 

The surveys of fifty-odd years ago 
were made in considerable detail out to 
a depth of fifteen fathoms, beyond which 
comparatively few soundings have ever 
been taken. The present survey will be- 
gin at meridian 87, about fifteen miles 
east of Pensacola entrance, and will be 
carried out to a depth of 100 fathoms and 
as close inshore as survey launches can 
work. 

Up to date coast charts for the use of 
mariners will be provided as a result of 
the new survey. In addition, the fishi 
industry will benefit. During the sural 
many specimens of bottom material will 
be brought up, examined, and described 
on the new charts. This will assist fish- 
erman in finding those patches of hard: 
ocean bottom where fish are most likely 
to be found.” 





tution, chiefly the commerce clause, each 
State possessed that power in full meas- 
ure prior to the Amendment, and the 
probable purpose of declaring a concur- 
rent power to be in the States was to 
negative any possible inference that in 
vesting the National Government with 
the power of country-wide prohibition 
State power would be excluded. 

“In effect, the second section of the 
Eighteenth Amendment put an end to 
restrictions upon the State’s power aris- 
ing out of the Federal Constitution and 
left her free to enact prohibition laws 
applying to all transactions within her 
limits. To be sure, the first section of 
the Amendment took from the States all 
power to authorize acts falling within its 
prohibition, but it did not cut down of 
displace prior State laws not inconsist- 
ent with it. 

“Such laws derive their force, as do all 
new ones consistent with it, not from 
this amendment, but from power origi- 
nally belonging to the States, preserved 
to them by the Tenth Amendment, and 

[Continued on Page 16, Column’6.] 


; per capita net income reported was 
| $228.33 and the per capita income tax 
| was $6.27. : 
The returns for the State of Wash- 
ington, in the following table, include 
those of Alaska. Where the minus sign 
| is used, a decrease is indicated. 


Per cent of increase 
or decrease as to 1923 


ge net 


income tax 
Per capita 
income 
tax 


Sper return 
Net 
income 


> No. of 


Ww 
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87.82 
123.76 
74.08 
112.42 
54.25 
119.68 
12.18 
102.04 
42.43 
28.29 
22.81 
52.77 
52.45 

* 60.78 
95.65 
108.07 
95.71 
52.41 
42.46 
66.24 
16.61 
27.78 
17.29 
43.68 
106.50 
19.31 
194.77 
59.15 
13.99 
76.69 
59.89 
30.37 
199.15 
137.78 
25.89 
11.55 
51.05 
53.11 
20.89 
47.45 
46.29 
23.38 
37.37 
40.97 
18.05 


95.56 6.27 


1.56 
—15,94 
— 7.61 
— 1,29 


s 4,27 





-¥. The United States. 


_and O. Ellery Edwards for the petitioner, 


| More for the respondent. 
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Vi 1 esses Reported 
lodging a. 


In Primary Hearing 


Ser tor King Finds Diffi- 


in Obtaining Evidence 


: jn Senate Campaign 
; in Arizona. - 


[By Telegraph.) 
Phoenix, Ariz., Nov. 1—More than 30 
witnesses have testified @t the inquiry 
ng conducted here by Senator William 
H. King (Democrat), of Utah of the 
Senate Campaign Investigating Commit- 
tee, into charges made by Ralph H. Cam- 
eron, candidate for reelection to the Sen- 
ate from Arizona, that a “huge slush 
nd” was being thrown into the last 
days of the campaign to effect his defcéat. 
R. E. Farley, superintendent of the 
Anti-Saloon League for Arizona and 
New Mexico, testified that Carl Clinton, 
Albuquerque, N. Mex,, mining man, had 
told him in a conversation in a hotel 
lobby hese that “a big campaign fund 

Was to be sent into Arizona.” 


Thought It a Joke. 

“I think he said $50,000 in this cam- 
paign,” Mr. Farley testified. “T thought 
he was joking, as we differ on the pro- 
hibition question; but I later repeated 
the conversation to W. E. Campbell, sec- 
retary to Senator Cameron, telling him 
T thought it was a joke.” 

Newspaper publishers and representa- 
tives who had been called as witnesses by 
Mr. Cameron’s counsel were heard. Rep- 
resentatives of every daily and a num- 
ber of weekly papers in Arizona have 
been subpoenaed. 

Some of the newspaper publishers .of 
the State have been unable thus far to 
reach Phoenix because of the limitation 
of travel conveniences and inconvenient 
time tables. 

The outstanding characteristic of the 
one complete and two incomplete days 
of the committees sessions has been, how- 
ever, the inability of Senator King to ob- 
tain the presence of a number of wit- 
nesses subpoenaed. 


Witnesses Dodge Subpoenas. 

Several times the United States mar- 
shal attached to the Federal district 
courtroom, where the hearings are being 
held, has told Senator King that neither 
he himself or his deputies have been 
able to locate witnesses who are known 
to be in the city, and that others have 
told him they were “too busy” to attend 
the inquiry session. 

Senator King has threatened several | 
times to fine witness in contempt, and | 
has expressed exasperation that they 
could not be found. 


Two Jail Terms For 


One Offense Legal 


{Continued From Page 15.] 
curiae on motion of Mr. Henry C. Hunter 
in that behalf. 

No. 512. Frederick L. Miller, plaintiff 
in error, v. The State of Oregon. 


| 








Reas- | 


signed for argumefit on Monday, Janu- 


ary 10 next, after the cases heretofore 


assigned for that day, on motion of Mr. 
J. C. Trimble for the plaintiff in error. 
No. 14 Original. The State of New 
York, complainant, v. 
nois and Sanitary District of Chicago. 
Motion for order or direction that par- 
ties may participate in trial of related | 
suit of State of Wisconsin v. 
Illinois and Sanitary District of Chicago 
before the Special Master, submitted by 
Mr. C. S. Ferris and Mr. Albert Ottinger 
for the complainant in support and by 
Mr. Oscar E. Carlstrom, Mr. Cyrus E. 
Dietz, and Mr. Hugh S. Johnson for the 


defendant, The State of Illinois, and by | 


Mr. James M. Beck, Mr. Hector A. 
Brouillet and Mr. Morton S. Gressy for 


defendant, The Sanitary District of Chi- | 


cago, in opposition thereto. 

No. 7 Original. State of Wisconsin, 
complainant, v. State of Illinois and 
Sanitary District of Chicago. Motion for 
leave to intervene on behalf of the States 
of Arkansas, and Mississippi submitted 
by Mr. James M. Beck in that behalf. 

No. Original. Ex parte In the 
matter in William G. Benham, petitioner. 
Motion for leave to file petition for writ 
of habeas corpus submitted by Mr. Wood- 
son P. Houghton in behalf of Mr. Smith 
YW’. Bennett and Mr. R. R. Nevin for the 
petitioner. 

No. 184, of October term, 1925. En- 
rique del Pozo y Marcos et al, appellants, 
v. Wilson Cypress Company. Motion to 
reinstate case and for leave to file peti- 
tion and supplemental petition for re- 
Hearing submitted by Mr. John C. Jones 
dor the appellants in support of the 
motion, with Ieave to Mr. Henry C. Clark 
to file printed opposition on behalf of the 
appellee within 10 days. 

No. 665. The Celluloid Company, plain- 
tiff in error, v. The Commonwealth of 
Massachusetts. Motion for leave to file 
Statement of points relied upon and 
designation of parts of the record to be 

nted, submitted by Mr. Rudolph H. 

eatman in behalf of Mg. Joseph La- 
rocque for the plaintiff in error. 

No. 35. Millsaps College, plaintiff in 
érror, v. City of Jackson. Continued per 
stipulation of counsel on motion of Mr. 
Robert F. Cogswell in behalf of counsel. 

The following petitions for writs of 
ertiorari were submitted to the court: 
~ No. 548. William A. Zeidler, petitioner, 
Petition for writ 
f certiorari to the Court ef Claims sub- 
itted by Joseph W. Cox, Archibald Cox 


by Solicitor General Mitchell, As- 
tant Attorney General Galloway, 
“Harry E. Knight, and Manuel Whitte- 


‘No. 660. William A. 


The State of Iili-! 


| Federal Reserve System 


State of Reserve State Bank, St. Marys, Kans., | 


| department maintains 


| statement follows: 





Gillespie and | 


Frank. X. Kinzly, petitioners, v. The 
United States of Ameriéa. * Petition for 
a writ of certiorari to the United States 
Circuit of Appeals for the Second Cir- 
cuit submitted by. Martin Conboy for the 
petitioners, and by Solicitor General 
Mitchell and J. Kennedy White for the 
respondent. 

No. 661. The Equitable Trust Com- 
pany of New York, as Trustee, etc., peti- 
tioner, v. The First National Bank of 
Trinidad, Colorado. Petition for a writ 
of certiorari to the United States Circuit 
Court of Appeals for the Second Circuit 
submitted by Godfrey Goldmark for the 
petitioner, and by William De Forest 
Manice for the respondent. 

No. 667. Steam Tug “Esther M. Ren- 
die,” George T. Rendle, petitioners, v. 


The United States of America. Petition 
for a writ of certiorari to, the United 


| States Circuit Court of Appeals for the | 
First Circuit submitted by George T.. 


Dillaway for the petitioners, and by So- 
licitor General Mitchell and Assistant 
Attorney General Willebrandt for the 
respondent. 

No. 677. Emlenton Refining Company, 
petitioner, v. Walter A. Chambers, Trad- 
ing as G. L. P. Chambers and Company, 
etc. Petition for a writ of certiorari to 
the United States Circuit Court of Ap- 
peals for the Third Circuit submitted by 
J. E. Mullin and W. Pitt Gifford for the | 
petitioner, and by Henry J. Bigham for 
the respondent. 

No. 681. Marshall Hodgman, et al., pe- 
titioners, v. The Atlantic Refining Com- 
pany, et al. Petition for a writ of cer- 
tiorari to the United States Circuit Court | 
of Appeals for the Third Circuit sub- 
mitted by John W. Davis and Andrew C. 
Gray for the petitioners, and by Ira 
Jewell Williams, Robert H. Richards and 
| Charles E. Hughes for the respondents. | 

No. 683.- Carnegie Steel Company, pe- 
itioner, v. The Colorado Fuel and Tron 

ompany. Petition for a writ of cer- 
tiorari to the United States Circuit 
Court of Appeals for the Eighth Cir- 
cuit submitted by D. Anthony Usina, 
Henry M. Huxley and George W. Mor- 
gan for the petitioner, and by Fred 
Farrar for the respondent. 

No. 687. Wesley L. Cischo, petitioner, 
v. Finch R. Archer, as warden of the 
United States penitentiary at McNeil 
Island. Washington. Petition for a writ 
of certiorari to the United States Circuit 
Court of Appeals for the Ninth Circuit 
submitted by Marshall B. Woodworth for 
the petitioner, and by Solicitor General 
Mitchell, Assistant Attorney General 
Luhring, Alfred A. Wheat and Harry S. 
Ridgely for the respondent. 

No. 670. James Cusmano, petitioner, 
v. The United States of America. Peti- 
tion for a writ of certiorari to the 
United States Circuit Court of Appeals 
for the Sixth Circuit. Dismissed on mo- 
tion of counsel for the petitioner. 

The day call, November 22, 1926, will 
| be as follows: Nos. 9, 72, 79, 81, 85, 95, 
102, 111, 135, 145, 443, 472, 527, 537, 
553, 561 “and 647. 


Loses Three State Banks 


The Federal Reserve Board an- 
nounced October 30 in a statement that 
in the week ended October 29 the Union 
Bank and Trust Company, at Baton 
Rouge, La., had withdrawn voluntarily 
from the Federal Reserve System. 

The full text of the statement follows: 

Changes in State bank membership: 

Admitted to membership: None. 

Voluntary withdrawal: Union Bank and 
Trust Company, Baton Rouge, La., Octo- 
ber 23, 1926. 

Closed: State Bank of Fremont, Fre- 
mont, Iowa, October 25, 1926; Garwin | 
State Bank, Garvin, Iowa, October 25, 
1926. 

Absorption by national bank: Farmers 





October 23, 1926; asbsorbed by First Na- 
tional Bank of St. Marys, Kan. 

Change of title: The Guaranty State 
Bank of Grand Prairie, Texas, has 
change its title to Farmers State Bank |; 
of Grand Prairie, October 21, 1926. 

Permission granted to exercise trust 
powers: First National Bank, Islip, N. 
Y., October 29, 1926; Peoples National 
Bank, Bedford, Va., October 28, 1926. 


! 
| 


Fifty-Five Persimmons 


Placed on Exhibition 


The office of Foreign Plant and Seed 
Introduction, Department of Agriculture, 
now has on display approximately 55 
Chinese and Japanese persimmons which 
were shipped from California where the 
a garden. The 
persimmons are being used in completing 
classification of varieties which is part 
of a study of persimmons growing in the 
United States. 

Japanese and Chinese persimmons may 
be grown throughout the southern part 
of the United States and as far north as 
Norfolk, Va. Commercially persimmons 
are not of importance as yet because of 
the difficulty in marketing the fruit just 
at the time when it is ready to be used, 
it was pointed out. 





Currency Reserve in India 


Increased 1,300,000 Rupees | 


The Finance and Investment Division 
of the Department of Commerce has been 
informed that the Indian currency re- 
serve on October 15 had increased 1,300,- 
000 rupees over the preceding week. 

The full text of the department’s 


Cable advices to the Finance and In- 
vestment Division, Department of Com- 
merce, from the department’s Bombay | 
office indicate that silver coin in the In- 
dian currency reserve amounted on Oc- 
tober 15 to 948,800,000 rupees, an in- 
crease of 1,300,000 rupees over the week | 
previous. There was no change in the | 
bullion in reserve. Silver stocks in Bom- | 
bay on October 23 amounted to about 
2,700 bars, a decline of about 60 bars 
during the week. 
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Show Related Activities 


This is the first group of a series of topics showing the practical con- 
tacts between divisions and bureaus of all branches of the Government, 
irrespective of their place in the functional organization, so that related 
activities may be studied. One article of the series will be published daily. 
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Group 1—Public Health 
(Eighth Article) 


\ 


In this, the eighth of the group of special articles describing what is being done by the various 


agencies of the Government to promote the public health, Dr. Thomas Parran, Jr., 


Assistant Sur- 


seon General, describes the work of the Division of Venereal Diseases of the Public Health Service. 


By Dr. Thomas Parran, Jr. 


Assistant Surgeon General, in charge of Division of Venereal Diseases, 
United States Public Health Service. 


to do something which, it hoped, would bring 

about a reduction in the prevalence of venereal 

diseases among the patients in the Marine Hos- 
pitals. At that time—and for that matter todayg-about 
22 per cent of the work the Marine Hospitals had and 
has to do with venereal infections of one kind or an- 
other. 


So, in 1911 the Public Health Service prepared a 
booklet containing the facts then known about venereal 
diseases, stated in plain and simple language. The in- 
tention was to distribute the booklet among the seamen 
and others who were cared for in the Marine Hospitals. 


The booklet was sent to the Treasury Department 
for approval and was promptly sent back with a mes- 
sage that it contained matter which was indecent and 
improper for the Government to print. And that atti- 
tude was sustained by higher officials and the booklet 
was not printed. 


OWEVER, as far back as 1875 the problem of 
venereal diseases, their prevention and control, was 
considered by the United States Public Health Service. 
~ The annual report for 1875 contained a number of rec- 
ommendations for the prevention of the introduction of 
syphilis and gonorrhea into the United States, and sug- 
gestions for the treatment of those already infected, 
which are as germane to the problem today as they were 
at that time. “If these regulations were adopted,” the 
report states, “a better sanitary as well as moral state 
of society would prevail generally.” 

Nearly 40 years elapsed before the medical and 
quarantine measures recommended by the Service for 
the control of these diseases had been adopted gen- 
erally in the United States. 


Ehrlich discovered salvarsan in 1910, which dis- 
covery, more than any other one thing, resulted in 
tangible and effective measures for the control of 
syphilis. The Public Health Service secured the first 
shipment of this drug to the United States and cooper- 
ated in its first administration in this country. 


"THE WORLD WAR brought the country to a state of 

mind in which it was willing to look reality in the 
face and the Government assumed its share of respon- 
sibility of informing the public frankly concerning the 
nature and prevention of venereal diseases and-in apply- 
ing medical and other measures of control. 

Early in the war the Public Health Service partici- 
pated with other agencies in a campaign for the protec- 
tion of the armed forces undergoing training at the 
various cantonments. On January 2, 1918, active steps 
were taken for the official organisation of a plan for the 
Overtures were 
made to each of the State boards of health for the pur- 
pose of enlisting the forces of these organizations. The 
responses were very encouraging and by May 24, 1918, 
32 States had undertaken systematic efforts to control 
the spread of venereal infections. 

A more concerted effort for the control of these 
diseases was made possible by an executive order of 
July -1, 1918, which placed all Federal health activities 
other than those of the Army and Navy under the 
supervision and control of the Public Health Service. 
On July 9 Congress passed the Chamberlain-Kahn Act 


B ACK IN 1911 the Public Health Service wanted 


creating in the Public Health Service a Division of - 


Venereal Diseases, and appropriating more than $4,000,- 
000 for use during the two following fiscal years to 
carry out the duties imposed by this act. Under the 
provisions of this act the functions of the Division are 
as follows: 

(1) To study and investfgate the cause, treatment, 
and prevention of venereal diseases. 

(2) To cooperate with State boards or depart- 
ments of health for the prevention and control of such 
diseases within the States, and / 

(3) To control and prevent the spread of these 
diseases in interstate traffic. 


A TREMENDOUS IMPETUS was given to venereal 
" disease control work as a result of the interest and 
leadership of the Public Health Service in this move- 
ment. During the first 12 months after the passage of 
this act every State in the Union except four was prose- 
cuting vigorous measures for the control of venereal 
diseases in accordance with the cooperative plan out- 
lined by the Public Health Service, and at the present 
time all States are conducting venereal disease control 
programs. 


It is interesting to compare the attitude of the 
Government toward venereal diseage control work in 
1919 with that of 1911. As a part of the educational 
work carried on by the Division of Venereal Diseases 
the country in 1919 was being furnished with millions 
of educational pamphlets and informational bulletins 
far more frank in their treatment of the serious subject 

of venereal diseases than the modest booklet suggested 
in 1911, which had been deemed indecent and improper 
for the Government to publish. 


[. THIS COOPERATIVE ENDEAVOR medical, edu- 
cational, and law enforcement activities were fea- 
tured. An important feature in the control of venereal 
diseases has been the provision of facilities for the 
treatment of indigent persons suffering from these dis- 
eases as the best means of preventing their future 
spread. More than 900 cooperative clinics have been 
established by States, counties, cities and institutions 
where treatment is given free or at a nominal charge. 
A total of 915,638 patients have been. admitted and 
13,835,321 treatments have been given at these clinics. 
These clinics have, since 1918, made 1,959,446 Was- 
sermann tests and 1,409,089 microscopic examinations 
for gonococcus infection. Nearly every State board of 
health provides laboratory facilities to aid the physi- 
cians in diagnosing these diseases, 
Many cases affected with a veneral disease never 


seek treatment by a physician, and all physicians do not 
report cases under their care, but 2,800,000 cases of 
venereal diseases have been reported to State health de- 
partments during the past eight years. 

One of the gnost valuable phases of modern public 
health effort has been the educational campaign in its 
attack on venereal diseases. 
for the control of no other disease reveals that public 
enlightenment has proceeded so rapidly, with the result 
that a wholesome attitude towards matters of sex is 
being developed. 


HE EDUCATIONAL WORK may be divided into two 
groups: General public educational work and a 
specific program of sex education to be carried on in 
schools and colleges. As a part of the educational pro- 
gram the Service has prepared more than 100 different 
publications and over 30,000,000 copies of such publica- 
tions have been distributed. Seven card exhibits for use 
in public gatherings have been prepared and widely 
used. Stereopticon slides and posters have been pre- 
pared and displayed. In cooperation with State boards 
of health arrangements have been made to send lec- 
turers to speak before many audiences, giving them 
essential information on the nature of venereal diseases 
and methods of their prevention and control. 

To encourage the program of sex education in the 
schools the Service has prepared bulletins giving out- 
lines of courses, exhibits stressing physical fitness and 
a 12-reel motion picture film depicting the story of the 
reproduction of life, the prevention of disease, and rules 
of personal hygiene. 

Sex education includes not only instruction concern- 
ing the reproductive function but all teaching and train- 
ing in the home, church and school which tends to form 
normal and wholesome attitudes and ideals in regard 
to sex and to shape charadtter and conduct in accord- 
ance with such attitudes and ideals. 


EVERAL STUDIES have been made of the status of 

sex education in schools. The last one, in 1925, 

showed that remarkable progress has been made in the 
inclusion of approved methods of sex education. 


A successful effort has been made to secure essen- 
tionally uniform laws throughout the United States con- 
cerning the control of venereal diseases. All States now 
require these diseases to be reported and control meas- 
ures are applied in a manner similar to other contagions. 
Under certain conditions cases which continue to spread 
the disease are quarantined. 

Most States have laws forbidding the sale of 
“‘quack” remedies for venereal treatment. Uniform laws 
and ordinances have been adopted governing the control 
of prostitution and making the transmission of venereal 
diseases a crime. These laws, however, should be en- 
forced in a more satisfactory manner. 


The study of the cause, treatment methods, and the 
prevention of venereal diseases has occupied the atten- 
tion of the Division of Venereal Diseases. Various in- 
vestigations have been made which have been of great 
value in promoting more effective measures of preven- 
tion and control. 


Investigations have been made of venereal disease 
prevalence among various groups of persons as regards 
sources of infection, age and other factors. It is inter- 
esting to note that a considerable proportion of these 
diseases, particularly syphilis, are acquired innocently. 


THE DIVISION also serves as a clearing house of 

knowledge regarding methods of venereal disease 
control in foreign countries. Information gathered by 
officers of the Public Health Service is made available 
to the health officials of the States and to others in- 
terested. 


Some-of these reports from abroad are quite sig- 
nificant. In Denmark, for example, where for 116 years 
the Government has required all persons infected with a 
venereal disease to submit to treatment supplied free by 
the Government, it has been found that syphilis has de- 
creased by approximately 33 per cent in the past quarter 
century. Gonorrhea also showed a decline during that 
period, though the fall was not so great. 


In order to provide facilities for the study of practi- 
cal problems connected with clinic management, methods 
of treatment and prevention, the Public Health Service 
in 1920 established in cooperation with the Interior De- 
partment a clinic at the Hot Springs National Park. At 
this clinic various new drugs have been given practical 
tests to determine their relative efficacy in producing a 
cure and much practical knowledge concerning clinic 
management has been gained and this information has 
been given to the State venereal disease control officers. 


Owing to the reduction in the appropriations for the 
Division, which for the present year amounts to $75,000, 
the venereal control activities have been considerably 
curtailed. Since the fiscal year 1925 no funds have been 
available for allotment to States for cooperative work. 
As a result considerable decrease in the activity of 
many of the States is noticed, although a fair proportion 
of them are carrying on an active venereal disease con- 
trol program. 


HE FOLLOWING FIGURES indicate the extent and 
importance of the work of the Division of Venereal 
Diseases: For the fiscal year 1925 the Service received 
reports of 200,584 cases of syphilis, 165,523 cases of 
gonorrhea, and 6,706 cases of chancroid. For the fiscal 
year 1926 reports from the same sources were: Syphilis, 
215,547; gonorrhea, 166,656; and chancroid, 7,129. In 
1925-495 clinics reported 62,543 admissions for syphilis, 
39,636 for gonorrhea, and 2,843 for chancroid \mfections. 
The encouraging factor in the situation is the increased 
interest which has been aroused among State and local 
authorities and the public in general. The nature of 
the diseases makes it certain that the battle will be a 
long one. 


Copyright 1926 by The United States Daily Pupehing Corporation. 


Tomorrow, in the ninth article of the series on public health, Maj. Gen. M. W. Ire- 
land, Surgeon General, will describe the work of the Medical Corps, in 
keeping the United States Army personnel physically fit. 
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Government to Auction 
‘ Two Lots of Sealskins 


The Bureau of Fisheries announces 
that in accordance with the provisions 
of the North Pacific sealing convention 
of July 7, 1911, the United States gov- 
ernment’s share of the fur seals taken 
by the Japanese government in 1924 
was 94 skins and in 1925 it was 87 
skins. 

Through the Department of Commerce 
it was stated that the 181 skins have 
been delivered in a single shipment and 
will be sold at public auction for the 
account of the United States government. 


Prohibition Crime 


Is Twice Punishable 


Supreme Court Holds Convic- 
tion By Nation and State 
Not Double Jeopardy. 


[Continued from Page 15] 
now relieved from the restriction hereto- 
fore arising out of the Federal Consti- 
tution. This is the ratio decidendi of our 
decision in Vigliottl’ v. Pennsylvania, 
258 U. S. 403.” 

It of course was essential that the 
state court have jurisdiction of the per- 
sons of the accused. In fact they were 
before it and were accorded full oppor- 
tunity to defend. In the absence of any 
showing to the contrary, and there is 
none, it properly may be assumed that 
the United States acquiesced in their ar- 
rest and trial on the accusation under 
the state law, notwithstanding they were 
then on bail awaiting trial in the Federal 
court on the indictment pending there. 

Certainly if the United @States was 
not objecting the fact that the accused 
were thus on bail awaiting trial in the 
federal court presented no obstacle to the 
arrest under the cess of the state 
court as a means of acquiring jurisdic- 
tion of their persons. Ponzi v. Fes- 
senden, 258 U. Si 254, 260; Beavers v. 
Haubert, 198 U. S. 77, 85; Peckham v. 
Henkel, 216 U. S. 483, 486. 


Amount of Penalty. 

The accused also assign error on a 
ruling respecting the maximum period of 
imprisonment admissible ysider the state 
law. Two statutes were involved. 

The accused took the position that one 
was special and excluded the other. But 
the trial court rejected that view, con- 
strued the statutes as intended to be 
taken together, and as a result imposed 

| @ more burdensome sentence than was 
named in the statute which the accused 
thought controlling. 

The Supreme Court sustained that) con- 
struction, and the accused contend here, 
as they did in that court, that the con- 
struction was wrong and, being wrong, 
operated as a denial of due process of 
law in the sense of the Fourteenth 
Amendment. The contention must be 
overruled. 

Whether state statutes shall be con- 
strued one way or another is a state 
question, the final decision of which rests 
with the courts of the State. The due 
process of law clause in the Fourteenth 
Amendment does not take up the stat- 
utes of the several States and make them 
the test, of what it requires; nor does it 
enable this Court to revise the decisions 
of the state courts on questions of state 
law. 

What it does require is th&t State 
action, whether through one agency 
or another, shall be consistent 
with the fundamental principles 
of liberty and justice which lie 
at the base of all our civil 
and political institutions and _ not 
infrequently are designated as 
“law of the land.”” Those principles are 
applicable alike in all the States and do 
not depend upon or vary with local 
legislation. Castillo v. McConnico, 168 
U. S. 674, 682-683; West v. Louisiana, 

194 U. S. 258, 261-263; Patterson v. 
Colorado, 205 U. S. 454, 459; Pullman 
Co. v. Knott,-235 U. S. 23, 26; Enter- 
prise Irrigation District v. Farmers 
Mutual Canal Co., 243 U. S. 157, 166. 

The Supreme Court of the State hav- 
ing held that the two statutes must be 
taken together in determining the 
penalty intended we must accept that 
conclusion as if written into the statutes 
themselves. Lindsley v. Natural Car- 
bonic Gas. Co., 220 U, S. 61, 73. 

All that would be open in this court 
under the due process clause is whether 
the State had power to impose the 
penalty fixed by the statutes as thus 
construed. Rawlins v. Georgia, 201 U. 
S. 638, 640. That the State had such 
power is not questiorfed, but only, that 
the statutes rightly construed show that 
the power has been exercised. 

On this ern Oe we have said, 
the decision of the Sapreme Court of 
the State is controlling. Judgment 
affirmed. 


France Electrifying 


Paris-Orleans R. R. 


The Department of Commefce have 
just announced that H. H. Kelly, 
Trade Commissioner at Paris, has re- 
ported that the electrification of French 
railroads is rapidly progressing, particu- 
larly that of the Paris-Orleans line. The 
report stated thas before the end of 1926 
the hydro-electric mill at Eguzon will be 
called upon to sdpply the power for this 
railroad electrification, with a total in- 
stalled power of 50,000 kilowatts. 

The full text:of the announcement 
follows: 

The electrification of the Paris-Or- 
leans Railroad line is progressing stead- 
ily. On October 6, ten passenger trains 
were carried by electric power between 
Paris ard Les Aubrais, a distance of 123 
kilometers. 

Before the end of 1926 electric traffic 
will be complete as far as Vierson, and 
the power for the route to this point will 
| be supplied by the hydro-electric mill 


States to Finance 
Cotton Growers in 
Storage of Cotton 


Eugene Meyer Says Money Is 
Already Being Raised to 
\ Carry Surplus Until 
Next Year. 


[Continued From Page 1.] 
conveyed to Mr. Meyer by a telegraphic 
message from Governor Augus W. Mc- 
Lean, of North Carolina, who stated that 
the $1,000,000 fund already had been 
procured, and that he was;satisfied 
if it becomes necessary, they could pfro- 
cure any reasonable amount up to $5,- 
000,000. Other States also have “re- 
ported substantial progress in their 
fund-raising campaigns. 

Mr. Meyer said there was “plenty of 
money in the South,” and added that 
the government’s part in the manner of 
adjusting the difficulties has been chiefly 
to point out the ways in which advantage 
might be taken of the large resources 
of the Federal Intermediate Credit 
banks, which, he said, the law contem- 
plated, would be available for just the 
sort of situation now existing. He 
pointed out that these banks would lend 
$10 for every $1 of capital of the cotton 

rower, up to the maximum of $160,000,- 
000 for $16,000,000 put up. 

Mr. Meyer pointed out that the steps 
being taken in the Southern States to 
orgapize finance corporations, constitute 
a group of nine companies with an ag- 
gregate capital of $16,000,000, having a 
capacity to borrow from the Federal In- 
termediate Credit Banks a total of $160,- 
000,000, if necessary, for the purpose of 
financing the storage of approximately 
4,000,000 bales of cotton of the 1926 
crop. This crop is to be marketed not 
earlier than 18 months from now unless 


favorable developments make it ad- 
visable. 


Says Bankers Are Aiding. ~~ 


The people in the South realize, Mr. 
Meyer stattd, that through the projected 
plan, they will be enabled to get more 
for their surplus next year than they can 
this year. If they reduce their acreage 
for the next cotton crop, he said, better 
prices could be obtained next year. 

He stated, also, that “energetic cam- 
paigns are being undertaken,” with 
every prospect of effective results, by 
the bankers’ associations in all the States 
visited, in cooperation with other agen- 
cies, to bring about an adjustment of 
the acreage in 192%by diverting to other 
crops, which promise to be more profit- 
able under present conditions, from 25 to 
35 per cent of the acreage planted in 
cotton this year. 

Regarding the welcome of the south- 
ern cotton men extended to Mr. Meyer 
and Mr. Williams, Mr. Meyer said that 
they displayed a “fine spirit of coopera- 
tion,” with every meeting “full, frank 
and free.” The meetings, he explained, 
were business sessions only, and did not 
involve discussions other than the cotton 
problem. 

Mr. Meyer said economic “maladjust- 
ments” due to the unusual conditions, 
such as those resulting from the bumper 
crop of cotton this year, should be met 
and corrected so far as possible through 
the prompt coordination and organization 
of the resources of the community di- 
rectly involved. 

“In the present situation,” he added, 
“the money and the machinery are being 
provided. Success depends upon the 
energy and ability with which the situa- 
tion is managed in each State and upon 
harmony of action in all the States.” 


| American Elevators 


Win Mexico Market 


Warren Ullrich, assistant trade com- 
missioner at Mexico City, has informed 
the Department of Commerce, it has 
just been announced, that American- 
made elevators apparently are backing 
other foreign makers of elevators out of 
the Mexican market. Of 23 elevators in- 
stalled in 1925 in Mexico, he said, 20 
were of American, 2 Italian and 1 Ger- 
man manufacture. 

The full text of the statement follows: 

The many government projects now 
under construction in Mexico City have 
resulted in some very good orders being 
placed for the installation of American- 
made elevators, according to Assistant 
Trade Commissioner Warren Ullrich, 
Mexico City, in a report to the Depart- 
ment of Commerce. 

Formerly a German and an Italian 
company were also active in this market, 
but the demand for the American prod- 
uct has, been so strong that it now ap- 
pears that these makes have either been 
withdrawn, or will soon be withdrawn, 
from the Mexican market. Of the 23 
eleyators installed during the calendar 
year 1925, it is reported that 20 of these 
were American, 2 Italian and 1 German. 


Names Acting Postmasters. 

W. Irving Glover, Acting Postmaster 
General, has announced the appointment 
of the following persons as acting post- 
masters:. Dona M. McMillan, Repton, 
Alabama; Beulah J. Smith, Piave, Missis- 
sipi; and Pearl Hare, Bloomfield, New 
Mexico. 


of Egugon, representing a total installed 
power of 50,000 kilowatts. 

The electrification program of the 
Paris-Orleans, line includes the Paris- 
Brives sectidn of the Paris-Toulouse 
line and the two transversal lines, St. 
Sulpice-Ganhat and Brives-Clermont. 





